BEFORE THE FLORIDA HOUSING FINANCE CORPORATION

ARBOUERS AT SHOEMAKER PLACKL, LLC,
a Florida limited liability company,

Petitioner,

¥ia.

FHFC CASENO. 2010 -O2ZZNW

FLORIDA HOUSING FINANCE
CORPORATION,

Resporndent,

I
{

PETITION FOR WAIVER OF
RULE 67-48.0075(Ti(a)1.. FEORIDA ADMINISTRATIVE CODE (2008

ARBOURS AT SHOEMAKER PLACE, LLC, a Florida limited Hability compeny

{“Petitioner™), by and through its undersigned counsel and pursuant to Section 120,542, Florida
Statutes and Chapter 28-104, Florida Administrative Code ("F.A.C”), hereby petitions the
Florida Housing Finance Corporation (the “Caorporation”™) for a waiver of that purtion of Rule 67-
48.0075(7)(a)l. which reguires ti*x;, principal of 2 supplemental loan awarded in the 2008
Universal Application Cycle 1o be forgivable. Upon approval of the Petition as to principal
forgiveness, Petitioner will request the Florida Housing underwriter lo approve loan
documentation providing that upon the initial 15-loan maturity, the supplemental loan’s mawrity
date will be extended 10 a date coterminous with the latest maturity date of the developments
other financing. In support, Petitioner states the following:

JHE PETTTIONER

I The address, telephone number and facsimile number of the Petitiorer is:

Arbours at Shoemaker Place, LLC

¢/o Arbour Valley Development, LLC

33 {ovemess Center Parkway, Svite LL-130
Birmingham, Alabama 25242
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205-981-3393
205-991-9674 (Fax)

2. The address, telephone number and facsimile number of the Petitioner’s counsel

Gary J. Cohen, Esq,
Shutts & Bowen LL¥
1506 Miami Center
201 8. Biscayne Blvd.
Miami, FL 33131
303-347.7308
3G5-347.7808 (Fax}

THE RULE FROM WHICH WAIVER IS SOUGHT

3, Petitioner requests a waiver of that portion of Rule §7-48.0075(7Ha)( 1.}, F.A.C.
(20083 which mandates that the principal of a supplemental loan awarded in the 2008 Universal
Application Cycle be forgivable provided the units for which the supplemental loan amount is
awarded are targeted (o Extremely Low Income (“ELT") Households for at least 13 years, and 10
extend the maturity date to a date coterminous with the latest maturity date of the development’s

ather financing.

STATUTES IMPLEMENTED BY RULE 67-48.0078%(73{a)1}). ¥.A.C.
4, Rule 67-48,0075{7xa)1., F A.C. (2008}, implements Sections 4205087, Florida

Statutes, and the provisions of Scction 34 of Chapter 2006-69 (LB, No. 1363). Section
4203087, Flonda Sstutes, authorizes the Corporation to, among other things, make mortgage
loans for finaneing of devclopment costs of projects under the State Apariment Incentive Loan
{"SAIL"Y Program subject fo specified conditions, and 1o establish terms of such loans funded

pursuant to the Florida Housing Finance Corpuration Act, Part V. of Chapter 420, Florida

]
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forgivable provided the urits for which the supplemental Toan amount is awarded are targeted to
ELI Households for at least 13 years. A forgivable loan will bave negative federal Income tax
consequences for the Petitioner, and Petitioner therefore seeks a waiver of that portion of Rule
67-48.0075(7)(a)1., F.A.C. (2008) that provides “with principal forgivable provided the units for
which the supplemental loan amount is awarded as targeted to ELI Households for at least 13
years.” Petitioner requests that instead of being forgivable at the end of the initial 15-year
period, that at the end of the initial 13-year period the maturity date of the ELI Loan should be
extended 1o a date coterminous with the latest maturity date of other financing for ihe
Development, if the units for which the ELT Loan wag awarded were targeted to EL] Households
during that initial 15-year period. The Corporation is authorized by Section 120.542(1}, Florida
Statutes, and Rule Chapter 28-104, F.A.C., to grant waivers to its rule requircments when strict
application of such rules would iead to unreasonable, unfair and unintended consequences in
particular instances. Walvers shall be granted when the person subject to the rule demonstrates
that the application of the rule would: {1} create a substantial hardship or violate principles of
fairness®; and (2} the purpose of the underlying statute has been or will be achieved by other
means by the person. Section 120.542(2), Florida Statutes. The application of this rule wiil
result in a substantial financial burden to the Petitioner.

8. In this case, strict application of Rule 67-48.0073(7¥a)l., F.A.C. (2008) in this
casc will create a substantial financial hardship tor Petitioner. The designation of the ELI Loan
as forgivable may, whether forgiven or not, cause the Internal Rovenue Service to consider the

lpan as “phantom™ taxable income, and the Petitioner may be subject to taxes on the ELI Loan

}  ~Substaniial hardship” means a demonsirated cconomic, technological, legal, or other type of hardship to the

person requesting e variance.  “Principles of Faimess™ are violated when Hieral application of s rule affects a
particular persor in 3 manner significamiy different from the way it affects aher similarly situated persons who are
subiject to Rule 128.542(2), Florida Stanss.
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even though it has not vet reeeived the benefit of the ELI Loan being forgiven, In addition, the
designation of the ELI Loan as forgivable may, whether forgiven or not, eause the full amount of
the loan to be dedueted from eligible bagis, thereby reducing the net tax eredit for the
Development. Further, the waiver will serve the underiving purpose of the statutes because the
waiver will ensure the viability of this affordable housing development by allowing Petitioner to
preceed with a viable financing structure in a timely manner fo acquire and construct the
Development and thus continue the Corporation’s purpose to provide decent, safe and affordable
housing in Florida.
ACTION REQUESTED

7. For the reasons set forth herein, Pelitioner respectfully requests the Corporation to
grant the requested waiver of that portion of Rule 67-48.0075({7x(a)l., F.A.C. (2008), o forgoe the
automatic forgiveness of the supplemental loan’s principal balanee provided the units for which
the supplemental loan amount was awarded were targeted to ELT Households for at least 15
vears, and 1o invtead cause the maturity date at the end of the inittal 1S-vear period to be
extended fo a date coternunous with the latest matunty date of other financing for the
Development, 1f the units for which the ELI Loan was awarded were targeted to ELI Households
during that initial 15-year period.

8. A copy of the Petition has been provided to the Joint Administrative Procedures
Commitiee, Room 120, The Holland Building, Tallahassee, FL  32399.1300, as required by
Section 120.542(5), Florida Statutes.

Respectfuily submitted this {, ff#’ day of May, 2010,

Ly B b

GAE{YF CHHEN
FLORIBABAR NO. 0353302
SHUTTS & BOWEN LLP
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201 S. Biscayoe Boulevard
Suite 15300

Miami, Florida 33131
Telephone: {305} 347-7308
Facsimile: (305) 347-7808
E-mail: gechen@shutts.com


mailto:gcohen@shutlS.com

CERTIFICATE OF SERVICE

The Petition is being served by overnight delivery for filing with the Corporation Clerk
for the Florida Housing Finance Corporation, 227 North Bronough Sireet, Suite 3004,
Talahassee, Florida 32301, with copies served by overnight delivery on the Joint Administrative
Procedures Commitice, Room 126, 600 Calboun Street, The Holland Building, Tallahassee,

Florida 323991300, this 5 day of May, 2010,

Gary I, %{ben
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