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ORIGINAL DOCUMENT

STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION
CREATIVE CHOICE HOMES XXIX, LTD.,

Petitioner,

Vs, FHFC Case No.: Zolo~99%
Application No: 2003-023CS

FLORIDA HOUSING FINANCE CORPORATION,

Respondent.

AMENDED PETITION FOR VARIANCE FROM OR WAIVER FROM
UNIVERSAL APPLICATION (2003 CYCLE) SECTIONIID. 1. f

Petitioner, CREATIVE CHOICE HOMES XXIX, LTD., through its undersigned counsel,
hereby petitions the Respondent, FLORIDA HOUSING FINANCE CORPORATION
(hereinafter the "FHFC"), pursuant to Section 120.542(2), Florida Statutes, Rule 67-48.002(111),
Florida Administrative Code (2003), and Universal Application (2003 Cycle) III D. 1. f. to
request that an order be entered granting a variance or waiver from the provision of the Universal
Application Instructions (2003 Cycle) Section III D. 1. f. requirin g that roll-in showers be
provided in 15% of the New Construction units, but allowing that 5% of that requirement could
be met with walk-in shower stalls with a permanently affixed seat. In support of its Petition,
Creative Choice Homes states:

1. Petitioner is Creative Choice Homes XXIX, Ltd. (hereinafter "Creative Choice
Homes"), which is also known as Mariner's Landing Apartments. Mariner's Landing Apartments
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is located at 2120 Carrel Road, Fort Myers, Lee County, Florida 33901. Creative Choice Homes
received a State Apartment Incentive Loan ("SAIL") and Low Income Housing Credit ("HC")
from the FHFC for the 2003 cycle, Application No. 2003-023CS. For purposes of this
proceeding, the contact information for Petitioner shall be that of its attorney:

J. Martin Hayes

AKERMAN SENTERFITT

106 E. College Ave, Suite 1200

Tallahassee, Florida 32301

Telephone: (850) 224-9634

Facsimile: (850)222-0103

2. Section 120.542(2), Florida Statutes, states that variances and waivers shall be

granted when a person subject to the rule demonstrates that the purpose of the underlying statute

has been achieved by other means and the application of the rule will create a substantial

hardship or would violate the principals of fairness. Such is the case in this matter.

3. This variance or waiver is sought pursuant to Rule 67-48.002(111) (2003), Florida
Administrative Code, which incorporates by reference Universal Application Instructions (2003
Cycle) Section III D. 1. f.

4, The applicable statutory provisions pursuant to which this variance or waiver is
sought are Sections 420.5087 and 420.5099, Florida Statutes, which is the statutory authority for
67-48.002(111), Florida Administrative Code. .

5. Creative Choice Homes requests that a variance be granted from the provision of
the Universal Application Instructions (2003 Cycle) Section III D. 1. f. requiring that roll-in

showers will be provided in 15% of the New Construction units. The Mariner's Landing
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Apartments were completed and have been occupied since 2006. At the time of this filing,
Mariner's Landing is fully occupied.

6 It has recently been determined by the FHFC's Compliance Monitor that there
should be 16 roll-in shower units and 1 walk-in shower stall with a permanently affixed seat.
There are currently 12 roll-in shower units and 6 walk-in shower stalls with permanently affixed
seats.

7. Consistent with the construction approved by the FHFC, there are 112 units at
Mariner's Landing Apartments. The specific language contained in Universal Application
Instructions (2003 Cycle) Section III D. 1. f. provides:

Roll-In Showers* will be provided in 15% of [New Construction] units and 10%

of [rehabilitation/substantial rehabilitation ("SR™)] units. 5% of this requirement

may be met with walk-in type shower stalls with permanently affixed seat.

*NOTE: This requirement may be waived in SR Developments if installation is
determined to be not feasible as documented by a registered architect.

[See Attachment 1 to this Petition.]

8. The current discrepancy resulted due to a misunderstanding of the proper
calculation of the percentages contained in the above-quoted language, and was not intentional or
the result of any decision made in bad faith. Creative Choice Homes always intended to comply
with the specifications contained in the contracts, and believed it was in full compliance with the
specifications at all times. More specifically, Creative Choice Homes believed the proper

calculation was as follows: 10% of 112 units is 11.2 units which rounds up to 12 units. 5% of

' The requirements in Exhibit "B" to both Agreements are precisely the same. To avoid
duplication, Creative Choice Homes only attached one copy of Exhibit B to its petition as
Attachment 1.
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112 units is 5.6, which rounds up to 6 units. As a result, Creative Choice Homes constructed 12
units with roll-in showers, and 6 units with walk-in showers with permanently affixed seats.

9. The FHFC has calculated the percentages differently. According to the FHFC,
the 5% should be applied to 15% of the units, not to the total number of units. As a result, proper
calculation should be as follows: 15% of 112 units is 17 units. 5% of 17 units is .85, rounded up
to 1. The FHFC asserts that there should be 16 roll-in showers, and only 1 walk-in shower with
a permanently affixed seat in the complex. As a result, the discrepancy has resulted from an
inadvertent difference in interpretations regarding the application of the percentages contained in
the contract terms.

10. A variance or waiver of the number of roll-in shower requirements serves the
purpose of the FHFC goal of providing safe, affordable housing to citizens of Florida. The grant
of the variance or waiver is appropriate due to the circumstances surrounding the long ago
completed and fully occupied units. A registered architect prepared a memorandum describing
the significant work that would be required for the apartments to be remodeled in accordance
with the FHFC's interpretation of the above provisions. His memorandum is attached to this
Petition and is identified as Attachment 2. The architect also prepared an estimate of the costs
associated with bringing the showers into full compliance, which is provided in Attachment 3 to
this Petition. The estimate submitted in Attachment 3 does not, however, include costs of lost
revenue or the costs associated with relocating current tenants during any reconstruction work.
Those costs are estimated in Attachment 4 to this Petition.

11.  Perhaps most importantly, the reconstruction efforts required to comply with the

FHFC's interpretation of the contract terms would impose substantial hardship on the elderly
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tenants. As mentioned above, the complex at Mariner's Landing Apartments is now fully
occupied, and is currently providing safe, affordable housing to its elderly tenant population in
accordance with the purposes of the FHFC statute. Remodeling would require the displacement
of at least six tenants for a significant period of time. This displacement could have profound
effects on the tenants' physical and/or mental health. As a practical matter, even where a roll-in
shower stall is available, a tenant has to make a transfer from a typical wheelchair to a shower-
friendly wheelchair. The transfer from a wheelchair to the permanently affixed shower seat —
already currently provided by the walk-in shower — does not require a substantially different
effort by the tenant. Creative Choice Homes respectfully submits that the potential monetary and
human costs significantly outweigh the need for renovation under the circumstances, and not
granting the variance would create a substantial hardship on the residents of Mariner's Landing
Apartments. Therefore, granting the variance request furthers the purpose of the FHFC by
providing safe and affordable housing to elderly citizens of Florida.

WHEREFORE, Petitioner, Creative Choice Homes XXIX, Ltd., requests that the
Respondent, Florida Housing Finance Corporation, enter an order granting a variance or waiver
from the requirements of Rules of Section 67-48.010(111) (2003) of the Florida Administrative
Code (2003), and Universal Application Instructions (2003 Cycle) Section III D. 1. f. so as to
allow the continued use and occupancy of the Mariner's Landing Apartments.

Respectfully submitted,

/ﬁ%

/ff Martin Hayes

Florida Bar No. 0971766
AKERMAN SENTERFITT

106 E. College Ave., Suite 1200
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Tallahassee, Florida 32301

Telephone: (850) 224-9634

Facsimile: (850)222-0103

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original and one copy of the foregoing has been furnished
by hand delivery to the Corporation Clerk, Florida Housing Finance Corporation, 227 North
Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329, a copy by hand delivery to
Wellington H. Meffert, General Counsel, Florida Housing Finance Corporation, 227 North
hant dedivens
Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329, and a copy by H-=5—tatl to the

Joint Administrative Procedures Committee, Room 120, The Holland Building, Tallahassee,

. . K
Florida 32399-1300, this 2.2 day of November, 2010.
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EXHIBIT"B”
(MARINER'S LANDING/2003-023CH)
DESCRIPTION OF FEATURES AND AMBNITIES

The Development will conslst oft
112 Gerden spartment unlts located in 3 residentlal bulldings,
Unit Mix:

Seyenty-two (72) one bedrooyone bath usilts contatning a minkmum of
731 square feet of heated and cooled Hving aren. ‘

Bight {8) two bedroomione bath uniis containing a minimumn of
988 squate feet of hented ond cooled Hving area.

Thinty-two (32) two bedroom/iwa bath unlis conlaining a minimum of
988 square feet of hested und cooled fiving area.
112 Tots) units

The Developmant is to be constroeted in aceordance with the final plans and
specifientions approved by the appropriate clty or county building or plenning
department or equivalent agency, and approved og reflecied in the Pre-
Construction Analysis prepared for Florlda Housing or i1s Servicor, uniess &
change order has besn approved in wiiting by Flerida Housing or its Servicer,
The Devetopment wit) conform to requirernents of local, state & federal Yaws,
rules, reguiations, ordinances, orders and codes, Federal Fair Hovslng Act and
Amerlcans with Disabilites Act ("ADA"), as applicable,
Each unit wh be fully cquipped with the following;

1. Alr conditloning in all unlts {window unite are not atfowed; however, through-
wall unlte are permissible for rehabilitation).

2. Windx;w treatraents for exch window Inside each unit,

3. Teuvlie prevention and pest control throughout the entire affordability perled.
4, Extecor lighting in open and common areas.

5. Cable or safellite TV hook-up in all units,

6. Range, oven and refrigerator in all units,

7. At least two ful] bathrooms in all 3 bedroom or larger nevw construstion units,

Page | of 4
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EXHIBIT "B”
{MARINER'S LANDING/2003.023C8)
Rl N E

Bathub with shower in at lsagy} one bathroom in at lcasi 90% of the new
construction non-Blderly units.

The AppHoant has committed to provide the followlng features In each new
construction uni:

. Ceramie tile bathroom floors,

Microwave oven in all units.

Mearble window sills in alf units.

Dishwasher In o} uplts.

Garbage disposa) in al] unlts.

Steel exterior entry door frames,

The Applicant has commilied to the following amenlties In the ?evclopmenu

Emergency call service in alf units,

Exerelse yoorn with appropriate equipment,

Community cc;mar or clubhonse,

Swilmming pool,

Car-care area (for car eledninghvashing).

Outside recreation facility: shuftleboard court. .

Thirty-year expected Jife roofing on ali buildings.

Elderly requirements,

The followlag wil] be provided In all units:
Thermostal placed al 48" maximum height.
Tight-napped Berber-type carpet.

36" wlde entrances on all exterior doors,
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EXHIBIT “B”
{MARINER'S LANDING/2003-023CS8)

DESCRIPTION QF FEATURES AND AMBNITIES
Al wall elepurleal outlets placed at 18" 1o 24* above the floor,
Scald control v?I ves on shower faucet,
Fire retardant window treatments.
Peephole at 4 10" op all extedor doors.
Toggle type switches for all llghts, fans, cle,
Adjusiable shelving In muster bedroowm closets.
Lever action handles on al} dooss in unlis and public areas.
Horlzonla) grab bers around shower per ANBI requizements,
Horlzontal grab bars around toilet per ANSIT requireiments,

The following will be provided in af least fifleen percent (15%) all new
constructlon units;

Roll-In showers (5% of this requirement may be miet with walk-in type shower
stalts with permanently affixed seat).

The Applicant has committed to provide the following enevgy conservallon
features for a¥ bulldings in the Development:

Hoat pump with a minfmum HSPF of 7.4 Instead of electric reslsiance.
Alr conditiontng with SEER rating of 12 or better,

Oas water heater with energy factor of .58 or better or eleclrle water heater with
energy factor of .91 or betler.

Wall insutation of R-13 or better for frame bulkt construction or wall Inswlation of
R-7 or better for masonry/eontrete blosk consiruction.

Atte Insulation of R-30 or bever.
Celling fans in all bedrooms and iiving areas,

The Applicant hes commitied 1o provide the following Resident Programs:
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BXHIBIT “B"
{(MARINER'S LANDING/2003-023CS)
IPT1 TU BES

Health Care — Al least quarterly visits by health care professionals such as nurses,
dogtors, or other Hicensed care providers. Ata minimur, the followlng services
raust be provided; heslth screening, fiu shots, vision and hearing tests. Regularly
scheduled is defined as not less ofien than once cach quarter. On-site spnes must
be provided, Service must be provided a1 no cost to the resldents, with the
exception that the residents may be charged for medications,

Resldent Activities — These specified activities are plennsd, arvanged, provided
and paid for by the Applicant or j1s Management Agent. These activities must be
an integra} pant of the management plan, The Applicant must deveiop and
exeoute a comprehensive plan of varied activities that brings the restdents
together and encourages community pride. The goal here is to foster & sense of
community by bringing residents together on a regulaxly scheduled basis by
providing activities such as holiday and special ovcasion parties, community
plenles, newslettsrs, children’s special functions, sle.

Health and Nutrition Classes — At least & hours per yeax, provided on site ol o
¢ost to residents,

Computer Lab - The Applicant or [is Management Agent must provide an arca
on-site, 8t no cost to the resident, with o minimum of one computer per 50 units,
with baslo word processing, spreadsheets and assoried educationnl and
enlerisinment sofiware progrems, -At fenst one printer must also be provided.

Daily Activities — The Applicant or its Management Agent most provide on-sle
supervised, structured activites, al no cost to the resident, at Jeast five days per
woek.

Manager On-Call 24 Hotus Per Day ~ Appliornt must provide management
personnel on the Development's premises st all timoe who will be available and
accessible 1o the residents 24 howrs per day, seven days per week, at no cost {o {he
tesident,

Resldsn Assurance Check-In Program - The Applicant commiis to provide and
use an established system for ohecking in with each resident on a pre-determined
basis not less than once per day, at no cost to the resident, Residents may opt out
of this program with a written ceitification tha they choose not to participate,

Page 4 of4
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BOB SNOW ASSOCIATES
Florida Architect Firm AA3531

Robert P, Snow, RA ~ Principal
Florida Reglstration AR |3179

4243 Northlake Bid. ~ Polm Beach Gerdens, F. 33410 [bob®crentivechwicener)
(651)627-3210 X33 Fax (B61)827-BL6  cell (772)214.5298

MEMO

date: 28 July 0%
tol Joson Larson, CCH
from: Bob

projects  Mariners Landing - 1, Myers, FL.
subjects rofl-in shower issue

Tofof accessible showers are 16% or 17, The project hus 12, {8-1BR &4 ~ 2 BR]}

Under proposed Interpretation, need 16 rollin & T tronsfer type.

¥ suggest creating 3 - 1 BR & 2 - 28R units fo meet this Inferprejation. (For the record, 1 do not
agree with this interpretaiion,} )

The exlsting roll-in showers are oll on the first floor, Twe reasons, we could slope the concrete floor
to the floor drain & potential leaks would not cause problema on units below, Proposed additlona! rell-in
showers shetld be locoted on the first floor for the same reasons,

This whi require culting & demolishing exisilng concrete slabs on grade, This is very expensive &
méssy work that will prevent tenond use for a month. Clean up ond preparing the apartment for the
verant 16 FETUT WHI e b mejor challenge,

One Bedroot Units )
To enfarge the shower space for a roll-in shower will eliminate the MBR closet, A new one, with

odjustable shelf & rod, must be bullt within the existing Master Bed Room. The existing shower ores
must be totally demolished including purtitions & plumbing ond enilrely rebully,

Two Bedropin Unlis
The area between the 2 showers hos a number of pipes, which will all have to be relocated. The whole

floer must be demelished & concrete repoured fo create skopes {9 floor drain, All the plping must be
relocated. The roll-in shower must foce & be Included In Bath 1. 8ath 2 would became o half beth,

ATTACHMENT 2
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NEGATIVE RESULTS

One Bedroom UnHs - 1, relocate tenant, Including furniture, 2. reduce size of existing Mosier
Bedroom, 3. spend a lot of tonstpuction 4 cleaning money os well as lost reat. 4. second tenant
diseuption by moving them back after work complete,

Tive Bedroom Wnits - 1. relocate tenant, Including furntture, 2. remove shower from Moster Bath,

{reducing 2 bath untt $o a t & 4 both unit) 3, spend a lot of construction & cleantng money as well ag
fost rent. 4. second tenont disruption by moving them back affer work compleie,

Rohert P. Snow, RA
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Mariners Londing Apartments
Budget Estimates

Convert basgie apartment info roll-in shower style

ONE BEDROOM
WORK DETAILS {BUDGET €OST | TIME
demelition 145 SF ; i

ighower ;

ipiping & fittings

icloset

{18 SF sawn

conerefe SOG

carpet $850: 1week
remove & bi-fold door i
reinstall closet ad}, rod & shelf ;

shower drain

carpet pad $350 X
roll-in showet ishower pan & 15 SF cone.

iceramic tie surface E

70 SF cement backer ! i

board & tile wainscot $2,250; 2 weeks |

partition 16 LF e $450 X ]
carpet 25 SY bedroom $500 X
plumbing & lassutne same location
occessible §new head, hese, track, ;
fixtures ‘ mixing volve

5 LF rod &'shower :

i curtaln

igrad bars & doap dish i $600! 1week
permit, hauling, | : $350

dump charge, |

subtotal ‘ $5,350! 1 wmonth
OH.+ Profit lassume 20% i $1070
TOTAL | i $6420} 2 months

ATTACHMENRT 3
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TWO BEDROOM
WORK IDETALLS BUDGET COST | TIME
demolition ;25 SF i
2 showers
add'| plping & fittings coordinate with plumblng from
16 SF sawn above units
concrete SOG
carpet $850: 1/2 week
remove & i1 shower drain i
reinstall § $150  x
rofl-in shower ishower pan & 15 SF conc.
écercmlc tite surface
370 SF cement backer
board & file woinscot $2,2560; 2 weeks
partition 1OLF $250 X
plumbing & new fittings lacation
accessible new head, hose, track,
fixtures mixing vaive
relocated piping from above
5 LF pod & shower
curtain ;
igrad bors & soap dish $1,100% 1-1/2 weeks
periatt, hauling, $250
dump charge, ;
subtotal | $4850} Imonth
OM.+Profit  jassume 20% $970
TOTAL $5,820: 2 months |add move out, cleaning, etc.
rent loss
TABULATION PER my 28 July Memo o Jason
3-18R $6,420X 3= $19,260
2~ 2BR $5820X 2= $11,640
Architect Fee Including Inspections $7 000
Owner Property Mgr, coordination $5,000
TOTAL COS5T  minus lost revenue $42 900

10 months lost revenue b 1o be provided by Owner
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MEMORANDUM

o, PAMELA MARSH

FROM: JASON LARSON%

sﬁh)zms MARINGR'S LANDING - RESIDENT DISPLACEMENT ARD LbS'!’ RENTAL INCOME IN
CONJUNCTION WITH DEMO, REDISIGN, AND CONSTRUCTION OF ROLL IN $HOWER

UNITE
DATE: 117672009

Pamela,
Per our architects July 28, 2009 memo regarding the cosi essoclated with reconfiguring

the bathrooms of 3 one bedeom and 2 two badroom unifs from a shower with seat to a
roll-in shower, | am pulling below en estimale as to the cost assoclated with lost rent and

relocation expenses,
Becausg we remaln 100% occupled thess cost are very relevant,

ti is also Imponant o realize that bocause our residents are elderly, the stress of moving
cen be greater than thal of 2 mere youlhful resident.

Monthly Rental income One Bedroom unlt: 3508
Monthly Reantal Income Twe Bedroom Unit: $715

10 Menths Lost Rental Income One Bedroom: $5,880

10 Months Lost Rental income Two Bedroom: $7,150
10 Menths Lost Rental lﬁcomt:e. fori 5 Units: $32,240
Moving Expenses Per Unit: $1,600
Moving Expense Tolal 5 Units: 37,500
Totel Moving and Lost Revenus Cost: $39,740
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