STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION
CREATIVE CHOICE HOMES XXIX,LTD.,

Petitioner,

Vs. FHFC Case No.: 2009- 059 VW
Application No: 2003-023CS

FLORIDA HOUSING FINANCE CORPORATION,

Respondent.

PETITION FOR YARIANCE FROM OR WAIVER
OF RULE 67-48, F.A.C.

Petitioner, CREATIVE CHOICE HOMES XXIX, LTD., through its
undersigned counsel, hereby petitions the Respondent, FLORIDA HOUSING
FINANCE CORPORATION (hereinafter the "FHFC"), pursuant to Section
120.542. Florida Statutes, Rule 67-48, and Rule 67-53.008, Florida Administrative
Code, to request that an order be entered granting a variance or waiver from the
provision of the First Amendment to the Land Use Restriction Agreement and the
First Amendment to Extended Use Agreement requiring that roll-in showers be

provided in 15% of the New Construction units, but allowing that 5% of that

[TL210459.1}



requirement could be met with walk-in showér stalls with a permanently affixed
seat. [n support of its Petition, Creative Choice Homes states:

1. Petitioner is Creative Choice Homes XXIX, Ltd. (hereinafter
"Creative Choice Homes"}, which is also known as Mariner's Landing Apartments.
Mariner's Landing Apartments is located at 2120 Carrel Road, Fort Myers, Lee
County, Florida 33901. Creative Choice Homes received a State Apartment
[ncentive Loan ("SAIL") and Low Income Housing Credit ("HC"} from the FHFC
for the 2003 cycle, Application No. 2003-023CS. For purposes of this proceeding,
the contact information for Petitioner shall be that of its attorneys:

Pamela C. Marsh and J. Martin Haves
AKERMAN SENTERFITT

106 E. College Ave, Suite 1200
Tallahassee, Florida 32301
Telephone: (850) 224-9634
Facsimile: (850)222-0103

2. This variance or waiver is sought pursuant to Rule 67-48, Florida
Administrative Code.

3. The applicable statutory provisions pursuant to which this variance or
waiver is sought are Sections 420.5087 and 420.5099, Florida Statutes, which is
the statutory authority for the foregoing rule section.

4, Creative Choice Homes requests that a variance be granted from the
provision of the First Amendment to the Land Use Restriction Agreement and First
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Amendment to the Extended Use Agreement, requiring that roll-in showers will be
provided in 15% of the New Construction units., The Mariner's Landing
Apartments were completed and have been occupied since 2006. At the time of
this filing, Mariner's Landing is fully occupied.

5. It has recently been determined by FHFC's Compliance Monitor that
there should be 16 roll-in shower units and 1 walk-in shower stall with a
permanently affixed seat. There are currently 12 roll-in shower units and 6 walk-in
shower stalls with permanently affixed seats.

6. Consistent with the construction approved by the FHFC, there are 112
units at Mariner's Landing Apartments. The specific language contained in Exhibit
B to the First Amendment to the Land Use Restriction Agreement and First
Amendment to the Extended Use Agreement provides:

Roll-In  Showers* will be provided in 15% of [New
Construction] units and 10% of [rehabilitation/substantial
rehabilitation ("SR")] units. 5% of this requirement may be
met with walk-in type shower stalls with permanently affixed
seat.

*NOTE: This requirement may be waived in SR Developments

if installation is determined to be not feasible as documented by
a registered architect.
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[See Attachment | to this Petition.]’

7. The current discrepancy resulted due to a misunderstanding of the
proper calculation of the percentages contained in the above-quoted language, and
was not intentional or the result of any decision made in bad faith. Creative
Choice Homes always intended to comply with the specifications contained in the
contracts, and believed 1t was in full compliance with the specifications at all
times. More specifically, Creative Choice Homes believed the proper calculation
was as follows: 10% of 112 units is 11.2 units which rounds up to 12 units. 5% of
112 units 1s 5.6, which rounds up to 6 units. As a result, Creative Choice Homes
constructed 12 units with roll-in showers, and 6 units with walk-in showers with
permanently affixed seats.

8. FHFC has calculated the percentages differently. —According to
FHEC, the 5% should be applied to 15% ot the units, not to the total number of
units. As a result, proper calculation should be as follows: 15% of 112 unitsis 17
units, 5% of 17 units is .85, rounded up to 1. The FHFC asserts that there should
be 16 roll-in showers, and only 1 walk-in shower with a permanently affixed seat

in the complex. As a result, the discrepancy has resulted from an inadvertent

Because Exhibit "B"” to both Agreements are exactly the same and to avoid duplication,
Creative Choice Homes is only attaching one copy of Exhibit B to its petition as
Attachment 1.
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difference in interpretations regarding the application of the percentages contained
in the contract terms.

9. A variance or waiver of the number of roll-in shower requirements
serves the purpose of the FHFC goal of providing safe, affordable housing to
citizens of Florida. The grant of the variance or waiver is appropriate due to the
circumstances surrounding the long ago completed and fully occupied units. A
registered architect prepared a memorandum describing the significant work that
would be required for the apartments to be remodeled in accordance with FHEC's
interpretation of the above provisions. His memorandum is attached to this
Petition and is identified as "Attachment 2." The architect also prepared an
estimate of the costs associated with bringing the showers into full compliance,
which is provided in "Attachment 3" to this Petition. The estimate submitted in
Attachment 3 does not, however, include costs of lost revenue or the costs
assoclated with relocating current tenants during any reconstruction work. Those
costs are estimated in "Attachment 4" to this Petition.

10. Perhaps most importantly, the reconstruction efforts required to
comply with FHFC's interpretation of the contract terms would impose substantial
hardship on the elderly tenants. As mentioned above, the complex at Mariner's

Landing Apartments is now fully occupied, and remodeling would require the
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displacement of at least 6 tenants for a significant period of time. This
displacement could have profound etfects on the tenants' physical and/or mental
health. As a practical matter, even where a roll-in shower stall is available, a
tenant has to make a transfer from a typical wheelchair to a shower-friendly
wheelchair. The transfer from a wheelchair to the permanently aftixed shower seat
— already currently provided by the walk-in shower - does not require a
substantially different effort by the tenant. Creative Choice Homes respectfully
submits that the potential monetarv and human costs significantly outweigh the
need for renovation, under the circumstances.

WHEREFORE, Petitioner, Creative Choice Homes XXIX, Ltd., requests
that the Respondent, Florida Housing Finance Corporation, enter an order granting
a variance or waiver from the requirements of Rules of Section 67-48 of the
Florida Administrative Code, so as to allow the continued use and occupancy of
the Mariner's Landing Apartments.

Respectfully submitted,

R0l

Patnela C. MarsH—

Florida Bar No. 357400

J. Martin Hayes

Florida Bar No. 0971766
AKERMAN SENTERFITT
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106 E. College Ave., Suite 1200
Tallahassee, Florida 32301
Telephone: (850) 224-9634
Facsimile: (850) 222-0103
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the original and one copy of the foregoing has
been furnished to the Corporation Clerk, Fiorida Housing Finance Corporation,
227 North Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329, with a
copy to the Joint Administrative Procedures Committee, Room 120, The Holland
Building, Tallahassee, Florida 32399-1300, and to Medford Wellington, General

Counsel, Florida Housing Finance Corporation, 227 North Bronough Street, Suite

5000, Tallahassee, Florida 32301-1329 by hand delivery this ZAY day of

R

Pahela C. Margsh”

December, 2009.

]
\ fcm/[//\.
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A,

EXHIBIT "B”
(MARINER’S LANDING/2003-023CS)
DESCRIPTION OF FEATURES AND AMENITIES

The Development will consist oft
112 Gorden ppartmen units located in 3 residertial buildings,
Unit Mix:

Seventy-lwo (72) one bedroom/one bath units eonteining a minimum of
73] square faet of hested and cooled living ares,

Eiglit (8} two bedroomfone bath urits contajnipg A minimum of
D88 squars feet ol heaied rnd cooled living area.

Thirty-two (32) twe bedroemAwo batk nnlts containing & minimom of
§88 square fest of heeted and cecled living area,
112 Toiwal usits

The Devefopment isto be constructed in accordence with the finel plans and
speciticatious approved by the nppropriate city or county bui.ding or planning
department or equivaier! agency, and approved c¢ reflected ia the Pre-
Cotslruclion Analysis prepared tor Florida Housing ot 113 Servicer, miless 2
change oriler has been epproved in writing by Florida Houslag or fis Servicer,
The Development will conform to requirements of local, state & federal 2 ws,
rules, repulations, ordinances, ordets and codes, Pederal Fair Housing Act and
Americang with Disabilities Act (“ADA™), se applicable,
Fach unit wl!! be Tully equipped with the following:

Al conditioning in all unlts (window units are not allowed; however, through-
w1l units 97e permissiole [or rehabilitstion).

Windc;w ucatmenis for each window inside each unjt,

Termite prevention and pest conirol throughow 1he entire alTordability perind,
Exterior ghting in opeo 2nd cornmon areas.

Cable or satellite TV hovk-up in all units,

Range, oven and refrigerator in &l units,

Al least two Rl bathrooms in al) 3 bedroom or larger new constroetion units.

Page ! of 4
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EXHIBIT “B”
(MARINER'S LANDING/2003-023C8)
DESCRIPLION OF FEATURES AND AMENITIES

Brthtub with shower in 8¢ least one bzthroem in at leget 90% of 'he new
consiructien nen-Eiderly unita.

The Applicant kas commitied to provide the following features in cach new
conslruction waits

Ceramic liie bathroom floors,

Micrewaye owen i all vpifs,

Mlarble winduw 53113 in ali unire.

Diskwasker inoll wuiits.

Garbage disposal innd] units.

Steel exterior emiry door frames.

The Applican: has committed 1o (he follewing ameaities In the Development:

Emerpercy call service in alf units,

Exercise room with approptiaie equipmen.

Community center or clubhouse,

Swimming pool.

Cer-care area {for car éleaning/washing].

Ourstde recreation facility: shuffieboard count.

Thirly-year expected lite roofing on all buildings.

E'derly requirements,

The follawing will be provided in zll units!
Thermoslal placed a1 48" maxirmim helgh.
Tight-napped Bertertype carpet.

36" wide epuances on all extetior doors.
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EXHIBIT “B"
(MARINER'S LANDING200).-0231C8;

DESCRIPTION OF FEATURES AND AMENITIES
AN woll eleotrical ourlets placed at 18" 10 24" shave the floor,
3cald control valves on shower faucst,
Fire retardant window treaiments.
Peephole at 4" 107 oy all exterdor doots.
Toggle lype swilches for al) lights, fans, etc.
Adjustable shelving in moster bedroom closets,
Fever action handles on al! doors in unils and public areas.
Horizontal grab bers around shower per ANSIisquirements.

Horizomal greb hars around tollet per ANS! requirements,

The loflowlng will be provided in at least fifleen percent (15%) all new
censiruetion units;

Roli-In showers (5% of this requirement may be me1 with wajk-in type shower
slalls wilth permanently affixed seat),

The Appiicant has committed 1o provide the following energy conservalion
feanres for 2]l buildings i he Developrenn:

Heat pump with a mirimum HSPF of 7.¢ inswead of electris resisiance.
Afr conditioning with SEER rating cf 12 or better,

Oas waler healer with energy fector of 58 or better ur electric waler hester with
whargy fastar of 94 or better.

Wall insylation ol R-13 or belter Moy frame Luilt construction or wall insula'ion of
R-7 ur better for masonry/eonerete block construetion,

Attic insulation of R-30 or better,
Ceiling fans in all bedrooras and living areas.

The Applicant hes commitled to provids the following Resident Programs:
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EXHIBIT “B"
{MARINER'S LANDING/2003-02308)
DESCRIPTION OF FEATURES AND AMENITIES

Health Care — At least quarterly visits by health cere professionals such as nurses,
dogtars, or pther Heenscd care providers. Al & minimum, the [pliowlng servives
must be provided; health screening, fiv shots, vision and hearing tes{s. Regularly
scheduled is defined as not tess ofien than omee each quatter. {In-site space must
be provided. Service must be provided 81 no cost 1o the residents, with the
cxceprion that the residents may be charged for medications.

Resident Activities — These specified activilies are planned, aranged, provided
and paid for by the Applicant ot {ts Managemnent Agent. Thege activitiss must bt
an jntegral pan of the management plen. The Applicant mus! develop and
exceute a comprehensive plan of varied activities that Sringy the residenty
together and encourages comrnunity pride, The gonl here is 1o foster asense of
community by tringing residents togetber on a regularly scheduled basis by
providing activities such 8s holiday und special ccension parties, community
picnies, newslellers, children’s special functions. ete.

Health end Nutrition Classes — Al least 8 hours per year, provided on site atno
costto residents.

. Computer Lab - The Applicant or its Manageinent Agent must ptovide an erea

on-gite, a1 no cost lo the rcvidert, with 2 minimum of one computer per 50 units,
with basic word processing, spreadshects and agsorled sducatioral and
enferiainment sofiwere programs, - Al leasi one printer must alse be provided,

. Daily Aetivities ~ The Applicant ar its Management Agent toust provide on-slee

svperviged, structured activities, &t no cosl fo 1he resident, at least five days per
wek,

Manager On-Cel! 24 Hours Per Day -~ Applicant must provide management
personnel on the Development’s premises al all dmes who will be aveiloble and
accessible 1o the residents 24 hours per diy, seven days per weel, at no cost to the
restdent.

. Resident Assurance Check-In Program - The Applivant commits to provide and

use an established systesr for ¢heckng in with each resident on a pre-de lermined
bas s not less than once per day, at no cost 10 the resident. Residents may opt ot
of this program with a written centification tha! they thoose nol to partiripaie,
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BOB SNOW ASSOCIATES
Florida Architect Frrm AA353!
Rcbert P, Snow, RA ~ Princinal

Florida Registration AR 13179

4747 Mor Thiske Blvd. ~ Pat Acach Goraens, FL 33410 [obBeremtivechale.ra )
(BLN6RT-IZI0 I3 Fox (561627 516 cell (7721214-3293

MEMO

date: 28 July 09

to: Jason Larson, ¢oiH

fram: Bok

project: Mariners Landing - Ft. Myers, Fl
subject: roli-in shower ssue

Toval accessible showers gre 6% or 17, Theprojecthos 12, [B- 1BR & 4 - 2 BR}

Unde= proposed interpretation, need 16 rotl-in & 1 yransfer type.

1 sugzest creating 3 - | BR & 2 - 2BR units 12 meet thie trlerpretation. (For the record, L do net
agree with this interprefetion)

The exlsting rotl-in showers are ofl on tne first floor. Two reasons, we could stope -he concrete floor
1o fhe floor groin & petential lzaks woud not cause prablems an units below, Propased additiona roll-in
showers should be located on the first floor for 1he yamz recsonz,

This will require cutting & demalishing existing conerede siobs on grade, This is very expentive &
messy work that will prevent fenart use for o month. Cleon up and preporing the aportment for the
tepant te retlitn will be b mojor chollenge,

une Bedrowry Wnlts

Te enlarge the shower space for a rof)in showar will eliminate 1he MBR close?. A new sne, with
adjusiable snelf & red, must be bulit within 1he exizting Master Bed 200m, The ex{siing shower area
must be 1o1ally demclished inciuding purtitions & plumbring and ertirely rebuilt.

Two Bedroom Lnitg
The areo between the 2 chowers hoe o number of piped. which wll all have to be relocoted. The whole

floor must be demohshed & concreve repeared to create siopes fo flaor drain. All the piping rust be
relacoted. Yhe roll-in shower must foce 6 be included n Both 1, Both 2 would become o half bath,

ATTACHMENT 2
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NEGATIVE RESULTS

One_Bedrcom Units - 1. reloca’e tenant including furnitare, 2. reduce size of existing Master
Jedreom, 3. spend a (of of construction & cleoning muney o3 well o loxt rent 4. second tenent
digruation by moving them back after werk complere,

Twe Bedraotm bnitg - L relucote tenant, including fursifure, 2. remove shower from Moster Botk,

freducing 2 bath un't 1o a t & 4 bath unit) 3. spend a lot of construction & cleanirg mongy o5 well as
last rent 4. second tenant disruptian by meving them buck 6% ter work zomprete.

)

Robert ' Snow, RA

e ————— e e e —— -



Maringrs Lancing Apartmenis
Budget Estimates

Convert bag)c apariment inte roll-in shower style

ONE REDRDOM

[WORK DETAILS "~ TeupsETcosT i TIME
demolition 545 5F

ishower

ipiping & fittings |

icloset

115 SF sawn :

: concrete SOG ;

_ icarpef * $850; [ we
remove & ::bi-fo!d door ___. o
reinstall icloset ad), rod & shelf

ishower drain
o corpetpad P 4380 x
roll-in showe~ Er_showzr* pan & 1B SF coene, ) ._._‘......E.,__“

::cer‘ar-\ic tile surfoce . '.

;70 5F cement backer ' ;

! beard & file wainscot | $2,250::_ 2 weeks
partition  6LF | gakd  x
E:F:;;?.m_ mZﬁ_Sr’ T ,?5665_-_;
plumbing rfi-m_u_':wsume some l')ca‘r_i;;“_“”} T T
uccestitble ;,ncw head, hose, track, :
fixrures ' mixing valve

15 LF rod & shower i

' curfain ;

iglad bars & seap dish $600] 1 week
permit, haullng,i_l $3601

cump cherge, | 5
subtotal ; $5,350'§ 1 manth
M.+ Profit Eassume 20% $l,0?’0'5
_TGTAL ! _+ 56,420:: 7 menths |add move out, cleaning, etc.

rent losg

ATTACHMENT 3
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TWO BEDROOM

roll-in shewer ishower pan & IG 5F cone.
ceremic t1le surface

[WORK IDETAILS TBUDGET COST | TIME |
demalition 125 5F o ;
:;2 showers ,E
Eudd' piping & fittings
115 SF sawn i gbove unlts
| concrete SOG ‘
' carpat ; $850] 1/2 weck
hr;;rnove & l shower drain ; I
reinstall o $150]  x

{70 SF cement backer : :
i toard&tilewainscot i $2.250; 2weeks
partition _ [IOLF . $%0 x|
plumbing & tnew fittings location i :
accessible ‘,:new head, hose, trock, : :
fixtures i thixing volve 'I {
irelecated plping from obove |
{5 LF rod & shower
' curtain
‘grad bars & soap dish : $1,100! 1-1/2 weeks
permit, hauling, | ' $2501
dump chorge, : '
subtoial | ; $4,850; 1month
OH. + Profit  lassume 20% : $970!
TOTAL . $5,820§ 2 months |add move sut, ¢ eaning, efc.
rent lozs
TABULATION PCR my 2€ July Mema to Joson
3-18R $6420X 3= $12,260
2-2BR $pe2ox 2= $11.640
Architect Fee meluding inspections $7,000
Owner Property Mgr, coordination $5,000
TOTAL £05T  mirusg lest revenue $42 900
1G montns lost revehue X to be provided by Cwner

coordinate with plumbing from




MEMDRAKNDUM

T PAMLELA MATSH
FROM: JARDNE LA?SON%
SU'hjEC‘!‘: MARINER™ LANDHSG - RESIDENT DISPLACEMENT AMNL LOSY RER AL HIZOMI 18

CORJUNCTION W DIEMC, REDISIGN, ARD CONSTRUCTION OFROLL TN SHOWER
UNITS

DATE: Y176/ 2009

Pamela,

Per our archltects July 28, 2008 memd regarding the cost associated with reconfiguring
ihe ba'nroema of 3 one bedroom and 2 two bedroam units from a shower with seal (o &
roltin shower, | am putting below an estimate as {o the cost associated with jost rent and
relocation exoenses,

Because wa rernaln 100% oceupled these cas' are very retevant,

{t iz miso impartant ‘o realize that bacause our resents are elderly, the stress of moving
can be greater than tha!l of a morz youlhlul ree dant.

KMonthty Rerial income One Bedroom unlit: $598
Monthly Rentel Income Two Bedoom Lnit: §715
10 Maonths Lost Rental ingome Crie Budroom: £5,980
10 Menthy Los! Rental fncome Two Bedrpom: 37150
10 Mienlhs Los! Rental Incoma for 5 Units; §32 240
Moving Expenses Per Lnil' $1.500
mMoving Expznse Tolal 5 Unils: §7,500
Teta) Moving and Lost Revenus Cogt 38,740
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