STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION
CREATIVE CHOICE HOMES XXVIII, LTD.,

Petitioner,

Vs. FHFC Case No.: 2009- 0SSNW
Application No.: 2002-026CS

FLORIDA HOUSING FINANCE CORPORATION,

Respondent.

PETITION FOR VARIANCE FROM OR WAIVER
OF RULE 67-48, F.A.C.

Petitioner, CREATIVE CHOICE HOMES XXVIII, LTD., through its
undersigned counsel, hereby petitions the Respondent, FLORIDA HOUSING
FINANCE CORPORATION (hereinafter the "FHFC"), pursuant to Section
120.542, Florida Statutes, Rule 67-48, and Rule 67-53.008, Florida Administrative
Code, to request that an order be entered granting a variance or waiver from the
provision of the Land Use Restriction Agreement and the Extended Use
Agreement requiring that roll-in showers be provided in 15% of the New

Construction units, but allowing that 5% of that requirement could be met with
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walk-in shower stalls with a permanently affixed seat. In support of its Petition,
Creative Choice Homes states:

I. Petitioner is Creative Choice Homes XXVIII, Ltd. (hereinafter
"Creative Choice Homes"), which is also known as Marina De] Ray Apartments.
Marina Del Ray Apartments is located at 265 Fathom Loop, Beverly Hills, Citrus
County, Florida 34465, Creative Choice Homes received a State Apartment
Incentive Loan ("SAIL") and Low Income Housing Credit ("HC") from the FHFC
in the 2002 cycle, Application No. 2002-026CS. For purposes of this proceeding,
the contact information for Petitioner shall be that of its attorneys:

Pamela C. Marsh and J. Martin Hayes
AKERMAN SENTERFITT

106 E. College Ave, Suite 1200
Tallahassee, Florida 32301
Telephone: (850) 224-9634
Facsimile: (850) 222-0103

2. This variance or waiver is sought pursuant to Rule 67-48, Florida
Administrative Code.

3. The applicable statutory provisions pursuant to which this variance or

waiver is sought are Sections 420.5087 and 420.5099, Florida Statutes, which is

the statutory authority for the foregoing rule section.
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4, Creative Choice Homes requests that a variance be granted from the
provision of the Land Use Restriction Agreement and Extended Use Agreement,
requiring that roll-in showers will be provided in 15% of the New Construction
units. The complex at Marina Del Ray Apartments was completed and has been
occupied since 2004. At the time of this filing, Marina Del Ray Apartments is
fully occupied.

5. It has recently been determined by FHFC's Compliance Monitor that
there should be 14 roll-in shower units and 1 walk-in shower stall with a
permanently affixed seat. There are currently 10 roll-in shower units and 5 walk-in
shower stalls with permanently affixed seats.

6.  Consistent with the construction approved by the FHFC, there are 100
units at Marina Del Ray Apartments. The specific langnage contained in Exhibit B
to the Land Use Restriction Agreement and the Extended Use Agreement provides:

Roll-In  Showers* will be provided in 15% of [New
Construction] units and 10% of [rehabilitation/substantial
rehabilitation ("SR")] units. 5% of this requirement may be
met with walk-in type shower stalls with permanently affixed
seat.

*NOTE: This requirement may be waived in SR Developments

if installation is determined to be not feasible as documented by
a registered architect.
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[See Attachment 1 to this Petition.] '

7. The current discrepancy resulted due to a misunderstanding of the
proper calculation of the percentages contained in the above-quoted language, and
was not intentional or the result of any decision made in bad faith. Creative
Choice Homes always intended to comply with the specifications contained in the
contracts, and believed it was in full compliance with the specifications at all
times. More specifically, Creative Choice Homes believed the proper calculation
was as follows: 15% of 100 umts is 15 units. 5% of 100 units 1s 5. As a result,
Creative Choice Homes constructed 10 units with roll-in showers, and 5 units with
walk-in showers with permanently affixed seats.

8. FHFC calculated the percentages differently. According to FHFC, the
5% should be applied to the 15% of the units, not to the total number of units. As a
result, proper calculation should be as follows: 15% of 100 units is 15 units. 5%
of 15 units is .75, rounded up to 1. The FHFC asserts that there should be 14 roll-
in showers, and only 1 walk-in shower with a permanently affixed seat in the

complex. As a result, the discrepancy has resulted from an inadvertent difference

! Because Exhibit "B" 1o both Agreements are exactly the same and to avoid duplication,
Creative Choice Homes is only attaching one copy of Exhibit B to its petition as
Attachment 1.
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in interpretations regarding the application of the percentages contained in the
contract terms.

9. A variance or waiver of the number of roll-in shower requirements
serves the purpose of the FHFC goal of providing safe, affordable housing to
citizens of Florida. The grant of the variance or waiver is appropriate due to the
circumstances surrounding the long ago completed and fully occupied units. A
registered architect prepared a memorandum describing the significant work that
would be required for the apartments to be remodeled in accordance with FHFC's
interpretation of the above provisions. His memorandum is attached to this
Petition and is identified as "Attachment 2." The architect also prepared an
estimate of the costs associated with bringing the showers into full compliance,
which is provided in "Attachment 3" to this Petition, The estimate submitted in
Attachment 3 does not, however, include costs of lost revenue or the costs
associated with relocating current tenants during any reconstruction work. Those
costs are estimated in "Attachment 4" to this Petition.

10.  Perhaps most importantly, the reconstruction efforts required to
comply with FHFC's interpretation of the contract terms would impose substantial
hardship on the elderly tenants. As mentioned above, the complex at Marina Del

Ray Apartments is now fully occupied, and remodeling would require the
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displacement of at least 4 tenants for a significant period of time. This
displacement could have profound effects on the tenants' physical and/or mental
health. As a practical matter, even where a roll-in shower stall is available, a
tenant has to make a transfer from a typical wheelchair to a shower-friendly
wheelchair. The transfer from a wheelchair to the permanently affixed shower seat
~ already currently provided by the ‘walk-in shower — does not require a
substantially different effort by the tenant. Creative Choice Homes respectfully
submits that the potential monetary and human costs significantly outweigh the
need for renovation, under the circumstances.

WHEREFORE, Petitioner, Creative Choice Homes XXVIII, Ltd., requests
that the Respondent, Florida Housing Finance Corporation, enter an order granting
a variance or waiver from the requirements of Rules of Section 67-48 of the
Florida Administrative Code, so as to allow the continued use and occupancy of
the Marina Del Ray Apartments.

Respectfully submitted,

ROl

amela C. Mar
Flonda Bar No. 057400
J. Martin Hayes
Florida Bar No. 0971766

{TL210503:1}



AKERMAN SENTERFITT

106 E. College Ave., Suite 1200
Tallahassee, Florida 32301
Telephone: (850) 224-9634
Facsimile: (850)222-0103

CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that the original and one copy of the foregoing has
been furnished to the Corporation Clerk, Florida Housing Finance Corporation,
227 North Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329, with a
copy to the Joint Administrative Procedures Committee, Room 120, The Holland
Building, Tallahassee, Florida 32399-1300, and to Medford Wellington, General
Counsel, Florida Housing Finance Corporation, 227 North Bronough Street, Suite

5000, Tallahassee, Florida 32301-1329 by hand delivery this :](‘;-t day of

Dl lod

Parnela C. Marsfy -

December, 2009,
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EXHIBIT “B"
MARINA DEL RAY APARTMENTS (2002-026CS)
RESCRIPTION OF FEATURES AND AMENIT(ES
A. The Developmemnt will consist of:
106 zarden apartment units loceted in 4 residentie} buildings.
Unit Mix:

Sixty-six [66) one bedroom J one bath units comprised of
approamately 763 9q. il

Four (4) rwo bedroom j one bath anits comprised of
approxlnaicly 1,005 gq. A

Thitty (30) two bedroom/ bwe bath wnits comprised of
approximately 1,005 sq. ft

100 Tota) units

B. Each tmit will b folly equipped with the following:

1. Air conditioning (window units are not allowed, however, through-wall units are

permistible for rehabilitetion)

2. Window trealmetts for each window

3. Termite prevemion and pest sontrol throughout the endre affordability peried

. Bxterior lighting in open epd common areas
5. Cable or eatellite TV hookup in #l} units

5. Range, oven, and refrigemtor in o) unijts

7. Atiorst two fullbathrooms in all three bedroom o1 larger new construction umits

B. Bathiub with shower it at lesst one bathroom in new construction non-clderly

uhis

C. The Applicant bes commitied (o provlde the following features in each new

CORSTRCYien vnll:
1. Ceramic tile bathroom floors in a1l tew copsiruction umits
2. Microwave oven in 21l new construction unise
Page | of 4
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EXHIBIT “B"
MARINA DEL RAY .qp.mmmm (2002-026CS)

DRESCRIPTION OF F ITIE

3, Marble window sills in 2l new constoiction urils

4. Steel exterior entry daor frames in al) new construstion units
3, Dishwasher In all new consiruction units

4. Garbage disposal in al) new construction unils

7. Emergency cull service in al} new eonsinelion unils

The Applicant has cotumitted fo the following amenities in the Deveiopment:
1. 30 Year expested Jife roofing on al) buildings

2. Exercise roor';z with approprisic equipment

3. Community center or clubliovse

4. Swimming pool

5. Car care ayea (for clepning/washing)

6. Outside recreation facility: Shuffleboard coust

. Elderly requirements:

The following wi.l be provided in 2)] units:
1. Thernostat placed el 48" meximurm height,
2. Tightt-nappesd Berber-1ype cotpet.
3. 36" wide errhrances on all exterior doors.

4, All wall electrical outlets placed af [B" to 24" above the flpor.

3, Scald ¢onlro] velyzs on shower faucet.
6. Pire retardam window reatments.
1. Peephole at 47 [0 on &l exterior doors.

£ Toggle type swiiches for all lights, fans, ele.
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10,
11,

EmBIT HBJ)
MARINA DEL RAY APARTMENTS (2002-026(25)

DESCRIPTION OF FEATURES AND AMENITIES
Adjustable shelving in mayior bedroom closeta.
Lever aclion handles on all doors in units and public areas,

Horizontal grab bars around shower per ANBI requirements.

The' following will be provided in a1 Jeest fifteen percent (1 5%} of the unita:

12,

13.

Roll-In skowers (5% of this requizement may be met with walk-in type shower
stalls with permanently affized seat).

Horizomtal grab Vurs wound {oilst per ANSI requirements,

F. The Applicant has committed to provide the following energy vonservation features
Tor al] buildings in the Development:

L

Heat pump With minimif HSPF of 7.4 insiedd of electric resistance

2. Air conditioning with SEER rating of 12 or better

i

4,

5.

6.

Electric water heater with Energy factor of |91 or belter

Wall insulation of R-13 or betier for frame-built consiruction or wall ingulation of
R.7 or batier for masoary’concrete black construction

Avic insulation of RIGer betier

Ceiling fans in )] bedrooms and Hving mea

G. The Applicant hay committed to provide the following Resident Programs:

1

L

Daily Activilies: Borrower or ils Management Agenl must provide on-site
superviged, strustured aclivitizs, a3 no cost to the resiient, at lonst five days per
week.

Resident Assurance Check-In Prugram: Borower comumnits to provide and use an
ettablished aystem for checklng in with each resident on a pre-determined basts
not less Lhan omee per day, at no <ost Lo the resident, Resldemts may opt out of
this program wid:  ritten cerlification that they choose not ‘o panicipate.

Manager On-Call 24 Hours Per Day: Borrower must pruvide management
persomne] on the Development’s premises at all 1imes who will be available and
agcessible 1o the residents 24 hours per day, seven daya per week, af no cost to e
resident,
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. EXHIBIT “B"
MARINA DEL RAY APARTMENTS (2002-026C8)

DESCRIPTION DF FBATURES AND AMENITIES

. Health Care: At least quarterly visits by health care professionels such as nuress,
doctors, or ofher Jicensed care providers. Al 8 mimimum, the following services
must be provided: bealth scresning, flu shots, vision and heariog tests, Regularly
scheduled is defined as not Jess ofien then once each quaries, On-site space must
be provided. Service must be provided al no cost ip the residenis, with the
exeepiion {hat the residents may be tharged for medications.

. Resideny Activities: These specifled petivities are plurned, arranged, provided and
peid Jor by the Borrower or it Mansgemen! Agent, These acljvities must be an
integya) part of the management plan, 1he Borrower naust develop and executs 2
comprehensive plan of varied activilies that brings the residenty together and
encourages communily pride. The poal here 1310 foster a sonse of community by
bringing resldents together on a regularly scheduled bosia by providing activities
such as hollday end spectal oecasion parfies, cormmunity picnics, newsletters,
children's special fundtions, ste.

. Health and Numrition {lasses: At least ezt hours per year, provided on site al no
cast 1o the residents.

. Computer Lab; The Borrower or i:s Managemeul Agent must provide an area on-
site, af no eost to the reaident, with a minimum of onercomputer per 56 units, with
basic word processing, spreadahests and assarted educational and entertainment
goftware programs. At least one printer must also be provided.
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BOB SNOW ASSOCIATES

Flortda Architect Firm 4A3531

Robert P. Snow, RA ~ Principal
Florlda Reglsiratlon AR 13179

4743 Nrthlake Bivd, ~ Polm Beach Gardens FL 33410 [bob® creativecholce net)
(BOLEZT- 3210 x13  fax (36 1)627-5116  cah {TT2)214.4253

MEMO

date: 4 Movember D3

to! Jason Larsen, CCH

from! Beb

project: Maring Del Ray ~ Bevert Hills, FL
subsject: roll-in sholwar issue

This senlor heusing developtient was permitted in 2004, Aftached is the originaf accessibie anifs
breakdown.

Total azcessible showers are (5% or 15, The project has 15, [9-18R & 6 - 2 BR)

Under proposed interpretation, need 14 rall-in & T tronsfe~ type,

I suggest creating 3 ~ 1 BR & J ~ ZHR units to meet this interpretation, (For the record, I do not ogree
with this interpretation) This balonce opproximotes 1he 66% one bedroom, 34% 2 bedroam mix.

The existing accessible showers are all on the First flosr, Tvo reasons, we could slope The concrete
ficor 15 the floor drain & potential leaks would not cause problzms on units below, Propased additional
rall-in showers should be [ocated on the first fioor for the same reosong,

This wilf require cutting & demolishing existing concrete slabs on grade. This is very expensive &
messy work that will prevent tenans use for a month, Cigan up end preparing the apartment for the
tenant to peturn will alse be o major chollenge

One 8edroom Units

To enlarge the shower spoce for o roll-in shower will ellminale the MBR closet, A new vne, with
udjustable shelf & rod, must be bullt within the exlsting Master Bed Room. The exigtihg showes al'ea
must be Totally demolished Including partitions & plumbing and entirely rebuitt,

Two Bedrocm Units
The area between the 2 showers has o nomber of pipes, which will afl have 1o be relocated, The whole

Floor must be demolished & concrete repoured Ta create slopes ta fleer drain. All $he piping must be
relocated. The roll-in shower must face & he included in Bath 1. Bath 2 would bacome o half bath,

ATTACHMENT 2



NEEATIVE RESULTS

Ope Bedrowp Units - 1. relocote tenant, including furniture, 2. reduce size of existing Moster
gedroom, 3. spend a lot of construction & clzonirg money os well as fost rent. 4. second Tenant
disruption by maving them back after work complede.

Twe Bedroem Units - 1. relecute tenant, including furniture, 2. remave showes from Master Bath,

{reducing 2 bath unl: toa 1 & § both unit) 3, spend a lot of construction & cleaning money as well as
lost rent. 4. second tenant disruptlon by moving them back after work complete.

Robeprt P, Snow, RA



marina del ray

Beverly Hils, Florida

Construction begor in 2004

bidg | 18R | 28R @ 18R _ 28R  1BR  2BR | tetal
_‘}_ coll-in | roll-in | access. access.
A W, 13 i e, ) 5z
B 24 { B 1 3 1 0 i 1 0 36
c 17 A 12
b 5 | O | {v)
| 57 | 28 6 4 3 1 2 | oo
ACCESSIBLE UNLTS BREAKDOWN
o reg. % | reg # | provded [ Bidg. A | Bidg. 8 | Bldg.C | Bidg. D |
hondicel shower units 6% ] 5 | oz | 1 1 )
reil-ir shower units 10% 10 L 10 [ 3 _!_ 3 3 ]
TOTALS 15% 5 | 15 | B | 4 4 2




BOB SNOW ASSOCIATES

Florida Archivect Firm AA3531
Robert P, Snow, RA ~ Principal Florida Reglstration AR 13179

4243 Northlake Blvd, - Palm Beach Gordens, FL 33410 [bob®creativechelee.nel]  (B61X627-3210 k213

5-Now-200%
Marine Def Ray
Budge? Estimates

Cohverl_baslc apartment inte rofl-in shower style
ONE BEDROOM
WORK iDETALLS IBUDSET COST | TIME
demelHion 45 5F

ishower i

ipiping & fittings

icloset ;

{15 SF sawn ;

concrete SOG ~

) ‘carpet i 650! ) week

remove & bi-fold door P :
reinstall ‘closet ad). rod & shelf

:shower drain : h

icarpet pad P $330]  «x

roll-in shower ;shower pon & 15 SF cone.
{ceromic fite surfoce
170 5F ;ement backer

| poarddfilewoinscot | §2550] 2'weeks
parfition it6 LF 7 $460; x|
corped 25 5Y bedroom ; o $500 x
plumbing & iassume same focation : ; T
accessible ‘new head, hose, track, ,
fixtures mixing volve I
{5 LF red & shower

: eurtain ;
lgrod bars & sonp dish $600; 1 week
$350i

|permit, hauling,:

dump chorge !

'
'
.
H i
H !
H

i
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subtetal I, . $5,350§ 1 month
CH. +Proflt lassume 20% P 51,070}
TOTAL P ; $6,420!
TWE EEDRCOM
WORK IDETAILS J3UDGET COST | TIME
cemalifion 123 SF ¥ i

%2 showers "

iadd'l plping & fittings i :

';15 SF sown : i

i concrete 500G : E

icarpet : $850] L/2 week
remove & 11 shower drain i
reinstall ; $150; x|
roll-in showen shower. pan &15 SF conc. - i

i:erornic tile sarfoce i .

70 SF coment bocker | I

! _board & tile woinscut | $2,260! 2 weeks
portition  HOLF T $2500  «
plumbing & inew fittings location é .
occessizie :‘ncw head, hote, trock,
fixfures I mixing volve

irelacated piping from obove i:

i5 LF rod & shower i

{ curtan i
. igrad bars & soap dish ! $1.100] 1172 weeks
permit, hauiing,} $250:

durmg charge, | .

subtotal . $4.850) I morth
044 1 Profit  latsume 20% $970!

TOTAL

i $5,820! 2 months

¢ menths {add move out, cleaning, elc,

rent losg

coordinate with plumbing from
above units

add move aut, cleaning, etc.
reat loss



TABULATION PER my 4 November 0% Memo to Jasen

3-1BR $4,420 X3 = $12,260
1-2BR $5,820 % 1= $5,620
Architect Fee inzluding inspections §5,500
Owner Property Mgr. coordination $4,250
TOTAL COST  minus lost revenue $34,830

B months lost revenue b

to be provided by Ownrer



MEMORANDUM

TCx FAMELS MARSH

TRON: JASORN LARSON

SUBIRLT MARINA DEL LAY - RESIENT DISPLACEMENT AND LOST FENTAL THCOME [N
CORTUNCTION SITH DIEMO, RERISIGH, AND CONSTRUCTICON OF ROLL IN SHOWER
UMTTS

DIATE: 110 0

Pamela,

Per our archifects Novemnber 4, 2008 memo regarding lhe cosi associaled whh
roconfiguring the bathroemg of 3 cne bedram and 1 fwo bedroom units from a shower
with seal to a rolin shawer, | am putting below an estmate as o the cos! assoclsted
with lost rent and relocation expenses.

Becausa we remaln 100% occupied, thess cosls are vary reievant.

It is also important fo realize that because our residents are elderly, the stress of moving
can be greater than thal of a mote youthful resident.

Monthly Rental \hcome Qpe Bedroomn unil. 3460
Montrly Rental Income Twoe Bedroom Unit: 3528

10 Months Losl Rantal Income Qne Bedroom: %4 600
10 Months Lost Remia) Incorre Two Bedroom: $5,280
10 Months Lost Rental Income 4 Urits: 319,080
Moving Expenses Per Unil: $1.500
Moving Expense Tolal 4 Units: ' 36,000
Total Moving and Lost Revenue Cost: $25,080
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