STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

SF

NORTH CENTRAL HEIGHTS, L.L.C., -
Petitioner, .

V. 2009-026VW

FLORIDA HOUSING FINANCE
CORPORATION,
Respondent.

/

PETITION FOR WAIVER OR VARIANCE FROM
RULE 67-48.020(2)(b), FLORIDA ADMINISTRATIVE CODE

Petitioner, NORTH CENTRAL HEIGHTS, L.L.C. ("NCH") pursuant to Section 120.542,
Florida Statutes ("F.S."} and Rule Chapter 28-104, Florida Administrative Code ("F.A.C."),
hereby petitions Respondent, the FLORIDA HOUSING FINANCE CORPORATION ("FHFC™),
for a waiver or variance from Rule 67-48.020(2)(b), F.A.C. (2007), 1o allow NCH (FHFC
Application No. 2007-041H) to qualify for a 0% interest rate HOME loan. In support of this
Petition, NCH states as follows:

1. The name, address, telcphonc number, and facsimile number of the Petitioner is:

North Central Heights, L.L.C.
21 Tulane Drive

Avon Park, FL 33825
Telephone No. (610) 439-1965

2. The name, address. telephone number, and faesimile number of the Petitioner's
attorneys, which shall be Petitioner's address for service and all other communication purposes
during this procecding is:

Maurcen McCarthy Daughion
Cathy M. Sellers

ORIGINAL DOCUMENT



Broad & Cassel

215 South Monroe Street, Suite 400
Tallahassee, FL 32301

Telephone No. (850) 681-6810
Facsimile No. (850) 521-1443
idaughtonibroadandcassel.com
csellersbroadandeassel.com

The HOME Investments Partnerships Program

3. The State of Florida provides below-market-rate loans through its HOME
Investment Partnership ("HOME") Program to encourage private developers to construct and
operate affordable rental housing for low-income Florida residents. Derived from an annual
allocation of federal funds from the Unitcd States Department of Housing and Urban
Development, these loans reduce the amount of income required for deht service on the
development. making it possible to operate the project at rents that are affordable to low-income
tenants.

4. Pursuant to Section 420.5089, F.S., the HOME Programn is administered by the
FHFC, which is a public corporation created in Section 420.504, F.S., to provide and promote
the financing of affordable housing and related facilities in Florida. FHFC is an "agency" as
defined in Section 120.52(1). F.S., and thus is subject to Chapter 120, F.S.. including Section
120.542.F.S.

5. In 2007, by FHFC Application No. 2007-041H, NCH applied to the FHFC for a
HOME loan to help finance North Central Heights, a low-income multifamily housing
development located in Avon Park, Florida. that NCH is developing in cooperation with the
Avon Park Housing Development Corporation. NCH was awarded a HOME loan of
$5.340.560.00 (five million three hundred forty thousand five hundred sixty dollars) by the

FHFC,



6. NCH is wholly owned and conirolled by the Avon Patk Housing Development
Corporation, which is a S01(c)3) non-profit entity established under Chapter 617, F.S. The
Articles of Incorporation for the Avon Park Housing Development Corporation are attached as
Exhibit "A"

7. Generally under FHFC rules, a for-profit HOME loan applicant receives a 1.5%
interest rate, whereas a non-profit applicant receives a 0% interest rate. The North Central
Heights low-income multi-family housing development project will not be financially feasible
unless NCH receives a HOME loan with a 0% interest rate.

8. Rule 67-48.020(2). F.A.C. (2007), provides in pertinent part:

All HOME Rental Development loans shall be in compliance with the Act, 24 CFR Part
92 and, at a minimum, contain the following terms and conditions:
* % X

(2) The annual interest rate will be determined by the following:

(a) All tor-profit Applicants that own 100 percent of the ownership interest in the
Development held by the general partner entity will receive a 1.5 percent per annum
interest rare loan.

(by All qualified non-profit Applicants that own 180 percent of the ownership
interest in the Development held by the general partner entity will receive a 0 percent
interest rate loan. For purposcs of determining the annual HOME interest rate, the
definition of Non-Profit found at Rules 67-48.002 and 67-48.0075, F.A.C., shall not
apply; instead, qualified non-profit Applicants shall be those entities defined in 24 CFR
Part 92, Section 42(h)(5)(c), subsection 501(c)(3) or 501(c}(4) of the IRC and organized
under Chapter 617, F.S., if a Florida corporation, or organized under similar state law if
organized in a jurisdicrion otber than Florida.

x X %
Fla. Admin. Code R. 67-48.020(2)(2007)(cmphasis added).
9. NCH is wholly owncd by the Avon Park Housing Development Authority, a
501(3)(c) non-profit entity organized undcr Chapter 617, F.S. However. under the FHFC's

interpretation of its rules, it appears that NCH will only qualify for a 0% interest rate HOME

loan if FHFC waives or grants a variancc from the requirements of Rule 67-48.020(2)(b), F.A.C.,



to allow NCH, as presently organized under the direct ownership and control of a 301(c)(3) non-
profit entity organized under Chapter 617, F.S., to qualify for a 0% interest rate HOME loan.'

10.  Accordingly, NCH hereby petitions FHFC to grant a waiver or variance from the
provisions of Rule 67-48.020(2)(b), F.A.C.. to allow NCH, as presently organized under the
direct ownership and control of the Avon Park Housing Development Corporation, a 501(c)(3)
non-profit entity organized under Chapter 617, F.S.. to qualify tor a 0%5 interest rare HOME loan.

11. Pursuant to Seetion 120.542, F.8., and Rule Chapter 28-104, F.A.C., FHFC has
the authority to grant waivers or variances from its rules when strict applieation of such rules in
partieular circumstances would lead to unreasonable, unfair, and unintended results, A waiver or
variance will be granted when the person subject to the rule demonstrates that the strict
application of the rule would: (a) result in a substantial hardship or vtolate principles of tairness,
and (b) the purpose of the underlying statute has been or will be achieved by other means. Fla.
Stat. §120.542(2009).

12.  Rule 67-48.020(2)(b), F.A.C.. trom which NCH seeks a waiver or variance,
specifically implements Section 420.5089, F.S., which authorizes the FHFC to make HOME
loans to fund development of affordable housing for Florida's low-income families.

13. In this case. the rule's imposition of a 1.5% interest rate works a substantial
hardship on NCH because it renders the development of the North Central Heights project
financially impossible. Denial of the requested waiver or variance would therefore render the

project financially impossible and, further, would lead to the loss of over $500,000.00 (five

With respect to Rule 67-48.020(2)b), F.A.C., the 2007 rule's reference to "general partner" appears to
contemnplate that only an applicant organized as a limited partnership ("LP") would qualify for a 0% loan (absent a
waiver of variance such as requested here). NCH notes that the recently adopted amendment to Rule 67-
48.020(2)b), F.A.C. (2009) adds the term "managing member” to the rule, which makes clear that LLC's also are
eligible for a 0% loan under the rule. This recent rule amendment indicates that FHFC apparently does not have
concerns regarding LLCs qualifying for a 0% loan.



hundred thousand dollars) that NCH already has invested in the North Central Heights project.
The grant of a waiver or variance t allow NCH to abtain a 0% HOME loan would enable
development of the project. Further. denial of the waiver or variance would deprive the future
residents of the development, as well as all the other residents of Avon Park, an opportunity to
establish an economically diverse community that provides low-income residents with decent
and safe affordable housing. Approval of the waiver or variance would not negatively affect the
residents of Avon Park in any way.

14.  Grant of the waiver or variance also will serve the purpose of the statute that the
HOME Program rules, including Rule 67-48.020(2), F.A.C., implement. Section 420.5089, F.S.,
and the rest of the Florida Housing Finance Corporation Act (§§420.501, et seq.) was enacted to
encourage private investment in the creation of affordable housing for low-income and very low-
income families. By approving the requested waiver or variance, FHFC will advance this goal
and ensure the development of new multi-family housing for low-income families in Avon Park.

15 Importantly. NCH gained no competitive advantage in the 2007 Universal Cycle
by submitting its application with its current organizational structure. Indeed, the opposite is
true. If NCH had originally been formed as a more conventional non-profit cntity, it would have
benetitted from tiebreakers that actually would have improved its ranking. See 2007 Universal
Cycle Application Instructions, pp. 75-76.

16.  NCH further notes that granting the waiver or variance also would serve the
purpose of Rule 67-48.040(2)(b), F.A.C., because NCH is wholly owned by the Avon Park
Housing Development Corporation, a 501(3){c) non-profit corporation organized under Chapter
617, Florida Statutes, which is one of the types of entities identificd 1n the rule as qualifving for a

0% loan. The 501(3)(c) non-profit corporation. as the sole owner of NCH, clearly and



completely controls NCH, so that granting the waiver or variance would achieve the purpose of
the rule itself. as well as achieving the purpose of the underlying statute.

17. The waiver or variance that NCH sceks 1s permanent in nature.

18.  [If the FHFC requires any additional information regarding the requested waiver or
variance, NCH stands ready to respond quickly to such request.

WHEREFORE, Petitioner North Central Heights, L.L.C., requests that the FHFC grant it
a waiver or variance from Rule 67-48.020(a)b), F.A.C., as requested herein, to allow North
Central Heights, L.L.C. to qualify for a 0% interest rate HOME loan.

+h
Respectfully submitted this [7= day of August, 2009.

AT

Maureen McCarthy Daughton

Fla. Bar No. 6558035

Cathy M. Sellers

Fla. Bar No. 0784958

Broad & Cassel

215 South Monroe Strect, Suite 400
Tallahassee, FL 32301

Telephonc (850) 681-6810
Facsimilc (850) 521-1443
mdaughtonsbroadandcasse).com
cscllersia’broadandcassel.com
Attorneys for Petitioner North Central Heights, L.L.C.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of this document was filed with the Florida
Housing Finance Corporation and was served via U.S. Mail to the Joint Administrative
Procedures Committee, Holland Building Room 120, 600 South Calhoun Street, Tallahassee. FL
32399 this [ 7*8 day of August, 2009,

(it} >

Cathy M. Sellers
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THE ARTICLES OF INCORPORATION ”%?d?ipj_ %
OF S o, e

AVON PARK HOUSING DEVELOPMENT CORPORATI

We, the undersigned, being the Inoarporator(s) of AVON PARK HOUSING DEPSLOPMENT
CORPORATION, & Flarida not for profit corporation, hereby file the following Articles of Incorporation,
that comply with the requirements of Florida Statutes Chapter 617 (Flarida Not For Profit Corporation
Act):

ARTICLE I- NAME
The name of the Carporation is AYON PARK HOUSING DEVELOPMENT CORPORATION, 1 Flarida
ot for profit corporetion (hereinafier the *Corporation™),

ARTICLE [I- REGISTERED OFFICE AND AGENT AND
i FRINCTPAY, PLACE OF BUSINESS AND MATLING ADDRESS
The registered office of the Corporation shall be located at One Barpett Plaza, 101 East Kennedy
Botilevard, Suite 3200, Tarrpa, Florida 33601, and the initial registered agent of the Carporation at that
address shall be Ricardo L. Glimore, Esquire.

The principal place of business and the mafling address of the Corporation shall he: AVON PARK
HOUSING DEVELOPMENT CORPORATION, Post Office Bax 1327, Avon Park, FL 33526,

ARTICLE 11 - PURROSES AND POWERS
The general natre of the abjects, purposes, powers and limitations of fhe Corporation shall be as
follows:

(a)  to provide and develop affrdable housing opportunities to low and moderate income
persons and/or families ptimarily ltocated in, but not limited to, Avon Park, Floride and the swreounding
arcas;

(&) 1o operste in sny manner for such nopprofit, charitable and/or eduscetional purposes 14
will quality the Corporation as a charjtable orgeaizstion exempt from federal mcome tzz 1ader Taternal
Revemue Cods Sectian 501(c)(3);

()] 70 accept 2 substaptial part of its sopport (exclnsive of income received in the exercise or
performance by such organization of its charitable, educationsl ar other purpose or fimetion constituting
the basis for its exermption) from e govemmental unit or from direct or indirect contributions from the
general publie, the Carporation's organizers, corparations, fmmdations, and amy other public or private
sources;

(d)  to geoerally perform any funetion necessary to engage in any lawful purpose or purposes
not for pecumiary profit;

(¢©) oo part of the earings of the Carporation shall inuye to the beaefit of or be distributable
to its members, officers or other private persons, except that the Corporation may be authorized and
empowered to pay reasonable compeasation for services rendered and products purchased and to make
payments and distributions in firtherance of the purposes hereinafirr set forth. No substantial part of the

EXHIBIT

i 4
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activities of the Corporation shall be the carrying on of propaganda, or otherwise attempting to influence
legislation, and the Corporation ghall not participase in or intervene in (inclnding the publishing or
distribution of staternemts) any political campaign on behalf of amy candidate far publis office;

4] notwithstending any other provisians of these Articles, the Corporation shall not carry on
any other aativities not peymitted to be carried an (1) by & corporation exempt from federal income tax
under Section 501(c)(3) of the Internal Revenne Code of 1986 or (ji) by an organization, cantributions to
which are deductible under Section 170(c)(2) of such Code ag it now exists ot ag it may be amended;

) the Corporation will distribute its income for each tax year at such time and in such
manner as not to become subject to the tax on undistributed income imposed by Section 4942 of the
Internal Revenue Code of 1986, or catresponding section of amy other feders! tax code;

()  the Corporation will not engags in any ot of sclf-dealing as defined in Section 4941(d)
of the Internal Revenue Code of 1986, or camesponding section of any future federal tax code withont
providing for fair, adequate, gnd reasonable compensation; )

(M the Corporation will nat retain any excess buainess holdings as defined in Section

. 4%43(c) of the Internal Revenue Code of 1986, or corresponding section of any fiture federal taz code;

) the Corporation will not makes any investments in such marmer as to sobject it to tax
under Section 4944 of the Juternal Revenue Code of 1986, ot carresponding section of any futurs federal
tax code; and

(k) the Corporation will not make sny txxshle expenditures as defined in Section 4945(d) of
the Interal Revenue Code of 1986, or sorresponding seotion of airy futrere federe! tax code.

The Cotporation shall have the power to:

{2)  have successin by its corporate mame for the period set forth tm its Asticles of
Incorporation;

(b)  sue and be sued and appear and defend in all actions and proseedings in its corporate
name 1o the sxmne extent as a natural person;

(<) adopt end use a common corporaie seal and alter the same provided, however, that such
seal shall always contain the words "not for profit cxeporation,”

{d) clect or appoimt such officers and agents es its affairs shall requite and allow them
reasonable oompensation, if 5o voted by 2 msjority of the Direstors of the Corporation;

() adopt, change, amend and repeal bylaws, not inconsistent with law or ity Artioles of
noorporation, fur the administration of the affairs of the Corporation ad the exercise of its corporate
powetk;

16]) maky coptracts znd ncur liabilities, borrow money at such rates of inberest as the
Corporation may detenmnie, Issue notes, boads and other obligations, and secore any of its obligationg by
martgage aud pledge of zll or any of its praperty, franchises or income;

(®  conduct its affairs, carry on it operations, and bave offices and exervise the powers
granted herein in sy state, teyritory, district or possessign of the United States or any forelgn country;

o purchase, take, review, lease, take by gift, devise or bequest, ar otherwise acquire, own,
ho)d, improve, use or otherwise deal tn and with real or persomal property, of any imterest thercim,
wherever gituated;

Q) acquire, enjoy, utilize and dispose of patents, copyrights and trademarks and eny licenses
and other rights’ or interests thereumder or tharcm;

)] scll, convey, moartpage, pledge, lease, exchange, transfer or otherwise dispose of all or
any part of its property and assets;

@oos
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»

® purchase, take, receive, subscribe for, or otherwise acquire, owm, hold, vute, use,
employ, sell, mortgage, lend, pledge or otherwise dispose of and otherwise nse and dea) in and with,
shares and ather interest in, or obligations of other domestic or forzign corporations, whether for profit or
not for profit, associations, partnerships ar individuals, or divect or indirect obligations of the United
{:'tztea. or of any other govemment, state, territory, governments] disirict, mumicipality, or of any
mstrumentality thereof;,

Q lend money for its corporate putposes, iuvest and ceinvest its funds and take and hold
real and personal propetty as seoutity for the payment of funds so loaned or invested;

(m) make domations and work topether with public or private entities to encourage and
facilitate the provision of affordable housing opportimities to persons and femilies of Jow and moderate
inoome, for the public welfare, and for religious, charitble, scientific, educational or other similar
purpoges; '

(o) have and exercise all powers necessary or convenient to ¢ffect any or all of the purposes

__far whioh the Corporation is orgarized; and

(o)  fhe above stated powers shall in no way be a limitation of those corporate powers set
forth in Florida Stahtes §617.0302 (Florida Not For Profit Carporation Act) which powers are included
herein by reference.

ARTICLE ¥V - MEMEBERS
The Corporation shall have no members and no stockholders.

‘ ARTICLE Y - EXISTENCE
The existence of the Corporation shall be perpetual.

ARTICLE V] - DIRECTORS
The affairs of the Corporation shall be managed by the Board of Directors, which initially shall consist of
the following seven (7) mentberz, until the first election thereof:

NAME ADDRESS
Laster A, Roberts 1002 8. Waldron dve.
President Avon Park, Florida 33825
Marian Perrin 313 Dove Street
Viee-Presideny Sebring, Florida 33872
Alice Oldham 406 Tdane Drive
Secretary Avon Park, Florida 33825
Christina Blanco ‘ 312 8 Lotela Ave.

Avon Park, FL 33825

Emxrline Sarver 825 W. Main Street

Bood
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Avon Park, FI. 33821

Ray White 36 DeLaney Heights
Aven Park, FI, 33823

Minnette Willlams 1713 Lake Lotelg Drive
Avor Park, FL 33325

The mumber of Directors may be raised or lowered by amendment of the bylaws, but shall in no case be
lers than seven (7). The manter of tlection shall be as provided by the bylaws.

-

ARTICLE VII- BYLAWS

_ The bylaws of the Cotporation shall be made and adopted by the Board of Directors aud may be
amended, altered or rescinded by & majority of the antirc Board of Directors present at ayy regular or
special meeting called for that piurpose.

. ARJICLE VIII- DISSOLUTION

Upon the dissolation of the Corparation, the Board of Directors shall, gfter paying or making provisien
for the payment of all of the lisbilities of the Corperation, dispose of all of the assets of the Corporation
exclusively for the purpase of the Corparation by transferring such assets to any charitable, soieatifio,
religlons or educational organization as shall at the time quality ws an cxempt orgunization ar
orgenizations under Section 501(c)(3) of the Intemnal Revenue Code of 1986 (or the ¢orresponding
provision of any future United States Reverme Law), or o any governmental or other entitiss with
uposes similar to the Corporstion’s, such disposition 10 be as the Board of Directors shall determine,
Anty assets remaining after such disposition by the Board of Directors shall be disposed of by the Cironit
Court of the county in which the Corporation's principal offices are located, pursuant to the procedores
for judicial dissohition, Florida Stautes Section 617.1431,

ARTICLE IX - INCORPORATOR(S)
The name(s) and address(es) of the ncorporator{s) of these Articles of Incorporaticn is(are) as follows;

Alice Qldham 406 Tulane Drive
Secretary Avon Fark, Florida 32835

ARTICLE X - AMENDMENTS
Amendments to ths Articles of Inoorporation shall be adopted by & nmajority of the entire Board of
Direotors at arry regular ar speeial meeting called for that purpose.

IN WITNESS OF THE POREGOING, I (we) hexeby set my (our) band(s) end seal this_{ 371
day of &;43 ust 2001.
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2o T
By: ﬁ% -
Alice Oldham, Secretary B
e d KAk
STATE OF FLORIDA ‘
COUNTY OF BILLSBORCUGH

' The foregoing instrument was acknowledged before me thia ! 37 day of_Bugusl
2001, by Alice Qldham, snd she executed the foregoing Articles of Incorporation as Secretary of AVC:
PARK HOUSING DEVELOPMENT CORPORATION.

' mnm M, GEORGE

ﬁ WY COMMISSION i [ IS5 Md?‘{ @-ﬂﬁ__
o ppamnIN Notary Public, State of Floridg
s = Print, Type or Stanp Name

Personally Known _‘_{ Type of Identification Produced __ Or Produced Identification

CERTIFICATE
That APON PARK HOUSING DEVELOPMENT CORPORATION, desiring to orgagize
under the laws of the State of Florida, with its prmaﬁ office at P.O, Box 1327, City of Avon
Park, County of Highlands, State of Florida 33826, has named Ricardo L. Gilmors, Esq., locatod
at Ope Barnett Plaza, 101 East Kennedy Boulevard, Suite 3200, City of Tampa, Cousty of
Eg!sgmwugh, State of Florida 33601, as its registered agent to acoept service of process within
tate,

ACKNOWLEDGMENT _
Having been named to aceept sexvice of process for the sbove-named Corporation, at the
place designated in this Certificato the undersigned to act in this capacity and agrees to
comply with the provisions of Florids law retative m.ng desigmated office apen.




