
BEFORE THE FLORIDA HOUSING FINANCE CORPORAnON 

MALABAR COVE II, LTD, 
a Florid<i Jilllitt"d partller"hip, 

Pe-titiollt"r. 

. ) "I , 
FHFC CASE NO•.)\ Dog - 0L , l\)"S. 

FLORIDA HOUSING FINANCE 
CORPORATION, 

Respondent. 

-----------~/ 

PETITION FOR WAIVER OF
 
RULE 67-48.0075(7)(a)(I), FLORIDA ADMINISTRATIVE CODE (2008)
 

MALABAR COVE II, LTD., a Florida limited partnership ("Petitioner"), by and through 

its undersigned counsel and pursuant to Section 120.542, Florida Stamtcs and Chapter 28-104. 

Florida Administrativt: Code ("F.AC."), hereby petitions the Florida Housing Finanl'c 

Corporation (the "Corporation") for a waiver of that portion of Rule 67-48.0075(7)((1)(1) which 

requires the prineipal t1f a supph:mental1oan awarded in the 2008 Universal Application Cycle to 

be forgivable. In support, Petitioner states the followiug: 

THE PETITIONER 

I. The address, telephone number and f;]('simile number of the Petitiouer is: 

Malabar Cove II, LId. 
do Atlantic Housing 
329 North Park Al'(·nue. SuiLe 300 
Winter Park, Florida 32789 
Phone: (407) 741-8530 
Fax: (407) 629·6979 

",J 

2. The address, telephone llumt'ler and facsimile number of Petitioner's CO\lilse]:L,;: 

Maureen l\.lcCarthy Daughton .; ,
Broad anJ Ca.,~d 
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215 S. M(lnrOe Street, Suite -tOO 
Tallahassee. FL 32301 
Phone: (SoD) 6S1 -6SIO 
Fax: (S50)521-14n 

THE RULE FROM WHICH WAIVER IS SOUGHT 

3. Petitioner requests a waiver of that portion of Rule 67-48.0075(7)(a)(I\. F.A.C. 

(2008) vihich provides that the principal of a supplemental loan awarded in the 2008 Universal 

Application Cycle be forgivable pmvlded the units for which the supplemental loan amount is 

awarded are targeted LO Extremely Low Income ("ELI") Houselllllds for at least 15 years. 

STATUTES IMPLEMENTED BY RULE 67-48.0075(7)(.)(1), F.A.C. 

4. Rule 67-4!:':.0075(7)(a)( J), F.A.C. (2008). implemems Sections 420..5087, Florida 

Statutes, and the provisions of Senion 34 of Chapter 2006-69 (H.B. No. 1363). Section 

420..'5087, Fll1rida Statutes, anlhorlzes the Corporation to, among other thing;.;, make mortgage 

loans for fimmcing of development costs of projects under the Scate Apartment Incentive Loan 

("SAIL") Progrmn subject to specified conditions. and (0 establish terms oJ!' such loan.~ funded 

pursuant to the Florida Housing Finance Corporation Act, Part V, of Chapter 420, Florida 

Statutes. I Section 34 of Chapter 2006-69 (H.B. No. 1363) appropriated funds lO assiy,t in the 

pmduction of housing units for ELI Households, Pursnant to these provi"ions, the Corporation 

has adopted Rule 67-48.0075(7)(a)(1). F.A.C. (2008). entitled "Miscellaneous Criteria.". \""hich 

pn)vid~s: 

("7) SupplemcntJl loans will be subjen to the credit 
underwriting provision:- oudined in Rule 67 -4!:':.0072 and rhe loan 
provisions outlined beIO\.!.,,: 

(.a) The tenns and condi[jons of the supplemental loan 
shall be as [oUo\\.'s: (J'J The supplemenralloan shall be (i) based on 

The Florida Housing Finance Corporation Act is set forth in Sections 42U5() I lhmugh 420.516 ,)f the Florida 
S\J!llte~_ 
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each ELI Set-Aside unit above the lOmimum ELI-Set Aside 
threshold requirement in the Universal Application instructions; 
and (ii) non~amortizing at 0 percent simple interest per annnm over 
Lhe life of the loan, with principal forgivable provided the uniLs for 
which the supplemental loan amount is awarded are targeted to 
Ell Households for at least 15 years. 

* * * 

JUSTIHCATION FOR GRANTING WAIVER OF RULE 67-48.0075(7)10)11), F.A.C. 

5. Petitioner applied for SAlL aud supplemental loan financing in the 2008 

, Universal Application Cycle (Applicalion Kumber2008~24:2S), and was awarded an allocation 

or SAIL and supplemental loan funds for the acquisititm, constrnction and development of a 72­

unit multifamily apanmcnt complex located in Brevard County, Florida (the "Development"). 

The debt financing for the Development is structured such thaI the Petitioner .....,ill receive tax-

exempt bond financing from the Brevard County Housing Finance Authority. SAIL funds and 

supplemenLal Illan funds (the "ELl Loan"). In its application, Petitioner agreed to t3rgeL ELI 

Households with respect to a specified percentage of units in the Development for at least 15 

years. Ho\,,'ever, the Rule requires that the principal of such loan he forgivable provided Ihe 

units for which Lhe supplemental loan amoun! is awarded are targeted to ELI Households for at 

lea~t 15 years. Since a forgivable loan will have negative federal income tax conseqnences for 

the Petitioner and will prevenl much needed dollars from being re-used to fnnd the Corporation's 

affl1rdable housill~ programs- in future years, Petjtioner seeks a waiver of that portion of Rule 67­

48.0075(7)(a)(1), F.A.C. (2008) Ihm provides "with principal forgivable pnwided the units for 

which the ~upplementalloan am(1nnt is aWJrded are targeted to ELI HOllseholds for at least 15 

years". Petitioner requests that the ELI Loan be repaid at the end of the initial IS-year period, 

and [hat at the end of the initial 1S-year period, Petitioner be given an automatic extension on the 

maturity date of the ELI Loan to a date coterminous wilh senior financing if the units for which 
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the ELI Loan \vas awarded were targeted 10 ELI Household" during that initial IS-year period 

The Corporation is authorized by SectIon 120.542( 1), Florida Statutes, and Rule Chapter 28-104, 

F.A,C" to grant waivers to its rule requirements when strict application of such rules wonld lead 

to uurcasonablc, unfair and unintended consequences in par\icnlar instances. Waivers shall be 

granted when the person ~ubjcct to the rule demonstrates that the Jpplication of the rule would: 

(I) create a sHb~tantiJ.1 hardship or violate principles of fairness2
; and (2) the [Jurpose of the 

underlying stalule h;l~ been or will be achieved by other means hy the person. Section 

120.542(2), Florida Statutcs. The application of this rule will result in a substantial financi;J\ 

burden 1(1 {he Petitioner. 

6. In (his case, strict application of Rule 67-48,0075(7)(3)(1), FA.e. (200S) in this 

case will create a subslamial financial hardship for Petitioner. The designation of the ELI Loan 

as t\1fgivahle may, whether forgiven or nor. cause the Internal Revenue Service to consider the 

loan as "phantom" taxable income, and thc Petitioner may he subject to laxes on the ELI Loan 

even though it has not yet received the benefit of rhe' EU Loan being forgiven. In addition, the' 

designation of the Ell Loan as forgivahle may, whether forgiven or not, cause the full amount of 

the 10:.10 10 be deducted from eligible basis. thereby reducing the net lax credit for the 

Development. Further. the waiver will serve the uuderlying purpose of lhe statute because the 

waiver will eUsnf( the viability of this affordable housing development by allo\\'lng Petitioner to 

proceed with a viable financing structure in a timely manner to acquire and construct the 

Development J.nd will also promote the long-lerm continuation of affordable housing programs 

in Florida through repayment of the ELI Loan, Ihu~ wuting additional dollars to the- Corporation 

:' "Suhslanlial hardship" 1Ilt"::ms a demonslrated economic, technological. legai, or other type of h3rdship [0 the 
per\Ol'l requesting the varJ<mce. "Principles (\f Fairness" are violated when Ilieral application of a rule affects a 
pdrLicular persnn in a 1Il.lrlller significantly differem fr<lltl lhe way it affects olher similarly sltualed persons who are 
subject [0 RuJ(' j2fJ.542(21, Florida Sralules. 
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for future affordable how,ing programs, both of which, in turn, will funhef the Corporation's 

purposc to provide decenl, ,;afe and affordahle housing in Florida. 

ACTION REOUESTED 

7. For the reasons sel forth herein, Petj[ioner respectfully requests the Corporation to 

grant the requested waiver of that portion pf Rule 67-48.0075(7)(a)(1), F.A.C. (100S)' [0 forgo 

the automatic forgiveness of the supplemental IO.1n's principal balance provided the units for 

which the supplemental loan amount was awarded were targeted to ELI Households for at lea~t 

15 years, and to instead cause the ELI Loan 10 be rep.1id at the end of the initial15-year period, 

with an automatic extension on the maturity date at the end of the initial IS-year period to a dare 

coterminou.r.; with senior financing if the units for which the ELI Loan was awarded wcrc 

targcted to ELI Households during that initial15-year period. 

8. A copy of the Petition ha~ been provided to the Joint Administr<Jtive Procedures 

Commiuee. RU(lnl 120, The Holland Building, Tallahassee, FL 32399- [JOO, as required by 

Section 120.542(5), Florida Statutes. 

Respectfully submitted this ( d;ly' of November. 200S. 

'C 'I~ 1c
:j...i.-'""'-JI~~~'---~~~L·'-\-,'¥/.(JK.. C 
MAUREEN McCARTHY DAUGHTON 
Fla. Bar No. 0655805 
Broad and Cassel 
215 S. Monroe Street, Suite 400 
T<JlIahassee, FL 32301 
(850) 681-6810 
(850) 521-1478 Facsimile 
Counsel for Petitioner 
MALABAR COVE 11, LTD. 
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