
BEFORE THE FLORIDA HOUSING FINANCE CORPORATION 

SOUTHWINDS PAR I"NERS. L.L.L.P.. 
a ]-Iorida limited liability limited partnership. 

Petitioner. 

'"S. fHFC CASE NO..20JlJ--=-Cl Ii.' 7 Vw 
FLORIDA HOUSING FINANCE 
CORPORAnON. 

/ 

PETITION FOR WAIVER OF 
RULE 67-48.0075(7)(a)(I). FLORIDA ADMINISTRATIVE COilE (2007) 

SOUTHW1NDS PARTNERS, L.L.L.P., a Florida limited liability limited partnership 

(""Petitioner"). by and through its undersigned counsel and pursuant to Sec(ion 120.542. Florida 

Statutes and Chapler 28-104. Florida Administrative Code ("F.A.C.'"). herehy petitions the 

rlorida Housing Finance Corporation (lhe "Corporation") for a waiver of that portion of Rule 67­

4:--:'0075(7)(a)( I) \\rhich rCCJuire.~ the principal of a supplemental loan a\\arded in the 2007 

Lniv('rsal Application Cycle to be forgivable. In support, Petitioner stales the folloWing: 

THE PETITIONER 

1. The address. telephone number and facsimile number of the Petitioner: is: 

Southwinds Partners, L.L.L.P. 
elo Atlantic Uousing 
329 North Park Avenue, Suite 300 
Winter Park, Florida 32789 
Phone: (407) 741-8530 
Fax: (407) 629-6979 

2. The address. telephone numbt'r and facsimile number of Pditioner· s counsel is: 

Maureen McCanhy Daughton 
Broad and Casst'l 
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215 S. Monroe Street. Suite 400 
Tallahassee, fL 32301 
Phone: (8S0) 681 ~681 0 
Fa" (850) 521-1478 

THE RULE FROM WHICH WAIVER IS SOUGHT 

3. Petitioner requests a \'oaiver of thaI portion of Rule 67-48.0075(7)(a)(1). LA.C. 

(2007) which provides that the principal of a supplemental loan av.-arded in the 2007 Universal 

Application Cycle be t'orgivable provided the units [or which the suppkmental loan amount is 

mvarded arc targeted to Extremely Low Income ("'ELI") Housch~,lds I(H' at Icast 15 years. 

STAHITES IMPLEMENTED BY RULE 67-48.0075(7)(0)(1), F.A.C. 

4. Rule 67-48.0075(7)(a)(I). F.A.C. (2007). implements Sections 420.5087. Florida 

StatlJt~s. and the provisil,ns of Section 34 of Chapter 20U6-69 (H.B. No. 1363). Section 

420.50R7. Florida Statutes. authorizes the Corporation to, among other things. make mortgage 

IDims for financing of development costs of projects under the State Apartment Incentive Loan 

C'SAIL") Program subject to specified conditions, and to establish temlS of such looUls funded 

pursuant to the Florida Housing Finance Corporation Act Part V, of Chapter 420, Florida 

Statutes. l Sedion 34 of Chapter 2006-69 (I-LB. No. 1363) appropriated funds to assist in the 

producrion of housing units for ELll-h)useholds. Pursuant to (hese provisions. the Corporation 

has adopted Rule 67-48.0075(7)(aj(1). F.A.C. (2007). entitled "rv1isceJlancous Criteria .. ·. which 

provldc~: 

(7) Supplemental loans will be su~jcct to the credit 
underwritIng provisions outlined in Rule 67-48.0072 and the loan 
prov'isions outlined bclov.: 

(a) The tcnns and condition:) of the suppkmental loan 
shall be as follows: (l) The supplemental loan shall be (i) based on 

--_.----­

I Til';; rlorida !lousing: Finance Corporation Act is set forth in Sections 410.501 Ihrough 420,516 of the rlorid;\ 
Statutes. 
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each ELI Set-Aside unit above the minimum Ell-Set Aside 
threshold requirement in the Universal Application instructions: 
anLl (ii) non-amortizing at 0 percent simple interest per annum o... er 
the life of the Joan. with principal forgi ...'able provided the units for 
which the supplemental loan amount is awarded 3re targeted to 
ELI Households ror aL least 15 years . 

.JUSTlFlCATION FOR GRANTING WAIVER OF RULE 67-48.0075(7)(0)(1), F.A.C. 

5. Pctitillner applied ror SAIL and supplemental loan financing in the 2007 

Universal Application Cycle (Application Number 2007-140S). and was awarded an aUocatinn 

of SAIL and supplemental loan funds for the development of a Ill-unit multifamily apartment 

complex h'catcd in Lake County, Florida (the "Oevelopment"). The linancing tor the 

Development is structured such that the Petitioner will receive SAIL funds and supplemental 

[o<1n funds (the "ELI Loan") in addition to tax-exempt bond financing already in place from the 

Orange County Housing Finance Authority. In its application. Petitioner agreed to target Ell 

Households with respect to a specified percentage of units in the Development for at least 15 

years. Ilowever, the Rule requires that the principal of such loan be forg;\·ahle provided the 

units «Jr whicb the supplemental loan amount is awarded are targeted to ELI Households ror at 

least 1:) years. Since a forgivable loan will have negative federal income tax consequences for 

the Perilioner and \vilJ prevent much needed dollars from being re-used to fund the Corporation"s 

affordable housing programs in future years. Petitioner seeks a v....aiver ofthal portion of Rule 67­

48JJ075(7)(a)(1). J-".A.C. (2007) chat provides "with principal forgivable provided [he units Jor 

\.....hit:h the supplement<11 loan amount is awarJcJ are targeted to FJ J Households for £It lea.st 15 

years"". Petitioner requests thar the ELl Loan be repaid at the end of the initi;.d IS-year period. 

£lLJd lhat at the end or tht.: initial 15-year period. Petitioner be given <1n automatic extension on the 

maturity date of the ELI Loan to <1 date t:Merrninous with senior tinancing if the units for \vhich 
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lhe ELI Loan was a\varded were targeted to ELI Households during that initial IS-year period. 

The Corporation is authorized by Section 1~O.54 2( I ), Florida Statutes. and Rule Chapter ~8-1 04. 

F.A.C.. to grant waivers to its rule requirements when strict application of such rules would lead 

to unreasonable. unfair and unintcnded consequences in particular in~tances. \Vaivcrs shall he 

granted when the person suhjec[ to the rule demonstrates tbat the applil'atioJ1 or the rule would: 

(1) create a substantial hardship or violate principles of fairness='; and (2) the purpose of the 

underlying statute has been or will be achieved hy other means hy thc person. Section 

120.542(2). Florida Statutes. The application of this rule will result in a suhstantial financial 

hurden to the Petitil)ller. 

6. In thjs case. strict application of Rule 67-48.0075(7)(a)( 1). F.A.C. (2007) in this 

case \vill create a substantial financial hardship for Petitioner. The designation of Ihe ELI Loan 

a.<'; forgivable may. \\hethcr forgivcn or not. cause the lmernal Rcvenue Service to consider thc 

loan as "phantom" laxable income. and the Petitioner may he subjec[ to taxes on the ELI Loan 

cn:n though it has not yet receivcd the benefit of the ELI Loan being forgiven. In addition. the 

designation oCthe Elf loan as forgivable may. whether forgiven or not. cause the full amount of 

lhe loan to he dcducted from eligible basis. thcrehy reducing the nct lax credit I{)r the 

Development. Further. the waiver will servc the underlying purposc of the statute because the 

waiver will ensure the viability of this affordable hOllsing development by allowing Petitioner to 

pro<.:eed with a viahle linancing structure and \vill also promotc the long-tern1 continuation of 

affordable housing programs in Florida through repaymen1 of thc ELI Loan. rhus routing 

J(.lditional dollar:) to the Corporal ion for future affordahle hOllsing programs. both or which. in 

. "Substemtial harJ~hip" means a demOnSII1ned ccunomie. lechnu(ogieal. legal. or other type of hardship t(l the 
per~on rr:questing thl: variallee. "Principles of Faimess" are viot<lteJ when literal appliemion uf a rule affects <1 

rJrtieular person in J manner signifieamly different from the I.vay it affeCTS other similarly situated perSl)115 \\h{) are 
.'illbicet to Rule 120.5-12(21. Floriu<J Slatlltes. 
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turn, will rurthcr the Corporation's purpose to provide decent safe and atfordable housing in 

Florida. 

ACTION REQIIESTED 

7. For the reasons set fiJrth herein. Petitioner respeClfully requests the CorporJtion to 

grant the requested waiver of that portion of Rule 67-48.0075(7)(a)(1). F.A.C. (2007), to ttlfgO 

the Jutomatic forgiv(:ness of the supplemental loan's principal balance provided the units lor 

\.\'hi~h the supplemental loan amount \liaS a\varded were targeted to ELI I1ousehl1]ds !t)r at least 

15 years. and to inslead cause the £1.1 Loan to be repaid at the end of the initial IS-year period. 

"ith an automatic extension on the maturity dale at the end of the initiallS-year period to a date 

coterminous with senior financing if the unils for which the ELI Ll1an was awarded were 

targeted to ELI Househplds during that initial IS-year period. 

8. A ,,:opY' of the Petition has been provided to the Joint Administrative Procedures 

Committee. Room 120. The Holland Building, TaHahassee. FL 32399-1300, as required by 

Section 120.542/5), Florida Statutes. 

Respectfully subnlitted this -.23day ofSeplember, 2008. 

"L~ en 1 U~l'1JC CQ",-'~'1--'J-~'jCLY 
MAUREEN McCARTHY DAUGHTON 
Fla. !Jar No 0655805 

.'......Broad and Cassel 
215 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(850) 681-6810 
(850) 521-1478 Facsimile 

Counsel f()r Petitioner 
SOUTHWINDS PARTNERS. L.L.L.P. 
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