STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION
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Application No. 2007-126CS
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- -y
TN SR !
Petitioner, I
vs. gooe L
FLORIDA HOUSING FINANCE CORPORATION, <.otom
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B /

PETITION FOR WAIVER OF RULE 67-48.004(14)(e) TO CHANGE
THE SITE OF THE SEA GRAPE Il DEVELOPMENT

Petitioncr Sea Grape II, Ltd., a Florida himited partnership (*“Sea Grape I1I™), petitions

Respondent Florida Housing Finance Corporation (“Florida Housing™) for a waiver of

restrictions on changing a development’s site. See¢ Rule 67-48.004(14)(e), F.A.C. (2007) (the
*Site Rule™).

Pursuant to Section 120.542, [la. Stat. (2007), and Rule 28-104.001 through 28-104.006,

F.A.C. (2007), Sea Grape I requests a waiver of the Site Rule to allow for a change of its
development site,

Florida Housing has the authority pursuant to Section 120.342(1), Florida Statutes and
Chapter 28-104, F.A.C.. (o grant waivers fo its rulc requirements when striet application of these

rules would lead to unreasonable, unfair and unintended consequences in particular instances.



Waivers shal] be granted when the person who is subjeet to the rule demonstrates that the
application of the rule would (1) create a substantia! hardship or violate principles of fairness’,
and (2) the purpose of the underlying statute has been or will be achieved by other means by the
person. § 120.542(2), Fla. Stat. (2007).

A. The Petitioner and the Development

[ The name, address, and telephone and facsim:le numbers for Sea Grape II and its

qualified representative are:

Sea Grape II, Ltd.

¢/o CDG Sea Grape 11, LLC
Allention: Liz Wong

2937 S.W. 27" Avenue, Suite 200
Miami, Florida 33133

Telephone:  305-476-8118
Facsimile: 305-476-1557

2. The name. address, telephone and facsimile numbers, and e-mail addrcsses of Sea
Grape II's attorneys, for purposes of this Petition, are:

Brian J. Mc¢Donough, Esquire
Patricia K. Green, Esquire
STEARNS WEAVER MILLER WEISSLER ALHADEFF & SITTERSON, P.A.
150 West Flagler Street, Suite 2200
Miami, Florida 33130
Telephone:  305-789-3200
Facsimile: 305-789-3395
E-mail: bmedonough@swmwas.com
pEreen(@swmwas.com




3. Pursuant to Flonda Housing's 2007 Universal Cycle, Sea Grape Il was a
successful applicant under its 2007 Universal Application (“Universal Application™)? for a loan
of up to $2,215,000 under the State Apartment Incentive Loan (“SAIL™) Program. The SAIL
funds will be used te finance a portion of the costs of the development of Phase Il of the Sea
Grape Apartments, said second phase being a new 28-unit multi-building apartmient devclopment
(the “Development”) intended to serve extremely low and low income individuals and/or
families in the City of Marathon, Monroe County, Flerida.

4, In its Universal Application, Sea Grape Il also applied for housing tax credits
(“Housing Credits™) under the Low Income Housing Tax Credit program, with the equity raised
from Housing Credits also being used for the Development.

5. Florida Housing has issued 1ts Preliminary Allocation of Housing Credits reserved
in the amount of up to $700,000, and it is anticipated that there will be a Final Housing Credit
Allocation granted to Sea Grape Il in accordance with Florida Housing's final allocation
procedures.

6. The requested waiver will ensure the ability of Sea Grape II to construct the
Development, so as to provide desperately needed affordable housing in Monroe County,
Florida. Further, the requested waiver will not adversely affect the Development, would not
have affected consideration by Florida Housing of Sea Grape II's Application, and would not

have altered the scoring hy Florida Housing that qualitied Sea Grape Il for Housing Credits or



codes and ordinanees as to vehicular ingress and egress; (b) would result in substantial economic

hardship to Sea Grape II; (¢) could deprivc Monroe County of essential affordable houstng units

in a timely manner; and (d) would violate principles of taimess. § 120.542(2), Fla. Stat. (2007).
7. The waiver being sought is permanent in nature.

B. Rule from Which Relief is Requested and Statute Implemented by the Rule

8. Sea Grape II requests a waiver of Rule 67-48.004(14)(c). As applied to
applications for Housing Credits and SAIL loans, the Site Rule identifics certain non-curable
matters and includes the following:

Notwithstanding any other provision of these rules, there are certain items
that must be included in the Application and cannot be revised, corrected
or supplemented after the Application Deadline ... Those items are as
follows:

(e) Site for the Devclopment;

9. The Site Rule for which the waiver pertaining to the site location is requested
inplements Florida Housing Finance Corporation Act’s statute that creatcd the Housing Credits
Program. § 420.5099, Fla. Stat. (2007).> The Act designates Florida Housing as the State of
Florida’s housing credit agency within the meaning of Section 42(h)(7)(A) of the Internal
Revenue Code of 1986, As the designated agency, Florida Housing is responsible for and 1is

authorized to establish procedures for the allocation and distribution of low-income housing tax

credits. §§420.5099(1) and (2), Fla. Stat. (2007). Accordingly, the Sitc Rule for which the



C. Justification for Sea Grape II’s Request te Change fts Development’s Site

10. Sea Grape II's Development 1s the seeond phase of a (wo-phase projeet for
atfordable housing in Monroe County, Florida. Phase I of the Sea Grape Apartments (“Phase 1)
lies adjaeent to the Development.

11. When Sea Grape II submitted its Universal Apphcation, the legal description
contained therein encompassed a site location anticipated 1o be suitable for every aspect of the
Development.

12. During the process of finalizing its site plan and eommencing the permitting
process for the Development, Sea Grape 11 determined that as a consequence of the location of a
large, concrete utility pole situated immediately east of the Development’s proposed
entranceway, the original plan would not satisfy certain sight-line rcquirements and moie
importantly, was not amenable to vehicular access in the only portion of the Development
suitable for a driveway. Without alternate access the Development could have been land-focked.
To remedy this issuc, Sea Grape II sought an easement {rom thc adjoining property owner to
widen the Development’s driveway. The adjoining property owner was unwilling to provide the
easement; however, it offered to “swap™ a portion of its adjacent property for a portion of the Sea
Grape 1l Development site. Accordingly, the scuthernmost portion of the original Sea Grape |1
Development site was swapped for a parcel of lund lying adjacent to, and immediately north of
Phase L.

13 On September 26. 2007, Sea Grane Il submitted a Petition {for Fule Waiver 1o



14, The 2007 Petition did not specifically identify the new configuration of the
Development as a “scattered sile” within the meaning of Rule 67-48.002(98) F.A.C. (2007) (the
“Scattered Site Rule™), which defines a “Scattered Site™ as:

a Development cansisting of real property in the same county (i)
any part ot which is non-contiguous (“non-contiguous parts™) or
(i) any part of which is divided by a strect or easement (“divided
parts™) and (iii) it s readily apparent from the proximity of the
non-contiguous parts or the divided parts of the real property,
chain of title, or other information available to the Corporation that
the non-contiguous parts or the divided parts of the real property
are a part of a common or related scheme of development.

Even though possibly “scattercd,” the two parcels comprising the Development will be
connected to each other via an appurtenant easement to be granted by the owner ot the Phase 1
development (the “Lasement”) for ingress and egress, with one building for the Dcvelopment
located con a site directly north of Phase I and the remaining residential building located on a
portion of the originally-approved site for the Development that is directly south of the Phase 1
site. The north parcel of the Dcvelopment will include 12 units and the south parce] will include
16 units.

15, The Easement will link the north and south parcels of the Development, to create
continuous and unimpeded access between the parcels via a perpetual, insurable real property
interest. There is no road or easement “separating” the parccls within the technical meaning of

the Scattered Sitc Rule; the Easeinent will link the parccls together to create onc lcgally unified

tract. The LEasement area is as critical to the configurulion, success and operation of the



access thereto may be had without traversing Phase 1 (except to the extent of the Eascment area)
or the lands of any third party.

16. Moreover, the land swapped with the neighboring landowner to create the north
parcel of the Development is immediately adjacent to Phase 1 and will be integrated into the
overall site in a seamless fashion to create the appearance of a single, unified community,

17. Applying the Scatlered Site Rule in strict fashion would not adversely affect the
Devetopment, would not have affected consideration by Flonda Housing ol Sea Grape II's
Application, and would not have altered the scoring by Florida Housing that qualified Sea Grape
11 for Housing Credits or the SAIL Loan. The Development satisties all of the applicablc
requirements to qualify as a Scattcred Site. The Tie-Breaker Mcasurement Point (“TBMP™),
identified in Exhibit 25 to Sea Grape II's Universal Application is located on the south parcel,
which is the portion of the Development having the greatest number of units, and remains within
100 feet of a residential building to be constructed as part of the Devclopment. Sea Grape 11
intends to construct each feature and amenity that 1s not unit-specific (1) on each of the parcels or
(i1) no more than 1/16 of a mile {rom the TBMP, or a combination of both, A parl of the
boundary of each of the north and south parcels of the Development lies within one-half mile of
the TBMP. See Affidavit and Certification of Surveyor attached hereto as Exhibit A, and the
legal description attached hereto as Exhibit B, which includes the appurtenant easement,

Further, all information provided by Sca Grape II to Florida Housing in support of its



18.  Additionally, because the Development’s TBMP remains the same, the 7.25
Proximity Tie-Breaker Points awarded to Sea Grape Il would not have changed.

19.  The requested change to the Development’s site location would not have
tmpaeted the scoring of Sea Grape II’s Universal Application, and would not have provided Sea
Grape 11 with an unfair advantage over other applieants.*

20, The requested waiver will not prejudice the Development or the affordable
housing market to be served by the Devclopment. [t will allow construction pursnant to the only
feasible site plan for access to the Development.

21, Without the requested waiver of the Site Rule, Sea Grape Il will be unable to
provide a practical means of vehicular access to the Development, and will be essentially
frustrated in its Icgal and practical ability to construct the Development. As a result. Sea Grape
I[ would suffer a substantial economic and legal hardship. The purpose of this Petition is to
verify the approval of the 2007 Petition in light of the possible assessment of the Development as
a Scattered Site.

D. Conclusion

22. The requested waiver will not adversely impact the Development or Florida
Housing, and will ensure that 28 new affordable housing units will be available in Monroe
County, Florida.

23. Controlling statutes and Florida Housing's Rules are designed to allow the

flexibilitv necessary ta nrovide relief for chanered circumsiances that arise throuch no ault of an



of an application or otherwise allow an applicant to obtain a possible unfair competitive
advantage.

24, The requested warver serves the purposes of Section 420.5099, Florida Statutes
(2007), and the Act, as a whole, because oue of their primary goals is to facilitate the availability
of decent, safe and sanitary housing within the Statc of Florida to low-income persons and
households by ensuring:

the maximum use of available tax credits in order to encourage
development of low-income housing in the state, taking into consideration
the timeliness of the application, the location of the proposed housing
project, the relative need in the area for low-income housing and the
availability of such housing, the economic feasibility of the project, and
the ability of the applicant to praceed to completion of the project in the
calendar year for which the credit is sought.
§ 420.5099(2). Fla. Stat. (2007).

25.  The requested waiver also serves thc purposes of Section 420.5087, Florida
Statutes (2007), and the Act as a whole, because the purpose of the SAIL Program is to provide
“first, second, or other subordinated mortgage loans or loan guarantees to sponsors, including
for-profit, nonprofit, and public entities, to provide housing affordable to very-low-income
persons,” including those persons residing in Monroe County, Florida.

26. Finally, by granting the requested waiver, Florida Housing would recognize the

economic realities and principles of fundamental faimess in the development of aftordable rental

housing. This recognition would promote participation by experienced developer entities in



WHEREFORE, Petitioner Sea Grape II, Ltd., respectfully requests that the Florida
Housing Finance Corporation grant the Petition and provide the following relief:
A. Grant the Petition and all the relief requested herein;

B. Waive the prohibition on changing a development’s site location after submission

of the Universal Application;

C. Allow Sea Grape II's Development to be developed on the site identified in

Exhibit B to this Petition; and
D. Grant such other and further relief deemed appropriate,
Respectfully submitted,

STEARNS WEAVER MILLER WEISSLER
ALHADEFT & SITTERSON. P.A.

Counsel for Sea Grape I, Ltd.

150 West IFlagler Street, Suite 2200

Miami, Florida 33131

Tel:  305-789-3350

Fax: 305-789-3395

E-mail: bmcdonough@swmwas.com




CERTIFICATE OF SERVICE

The original Petition is being served by overnight delivery, with a copy served by
electronic transmission for filing with the Corporation Clerk for the Florida Housing Finance
Corporation, 227 North Bronough Streel, Tallahassee, Florida 32301, with copies served by
overnight delivery on the Joint Administrative Procedures Committee, Room 120, The Holland
Building, Tallahassee, Florida 32399-1300, this _ day of September, 2008.

/?v»%u)w%

Brign ] cDonough

GAW-PKG\34736\202\seagrape-Petition-FHIEC{9-24),doc



Alfidavit and Certification of Kenneth C. Jackson

BEFORE ME, the undersigned authority, persone!ly appearcd Kenneth C. Jackson, who being
duly swom, states that he personally knows the following facts and that the same are (rue and accurate,

My uame is Kenncth C. Jackson, and I am licensed by the State of Flarida as a Professional
Surveyor. My license number is 4549. | am the Vice President of Sea Diversified, Inc. 1 am submitting
this Affidavit and Certification on behalf of Sea Grape 11, Ltd. (2007-126CS}, the “Applicant”, and [ amn
not related to the Applicant or any Principals or Financial Beneficiaries of the Applicant.

On or about March 24, 2007, representatives of Sea Diversilied, Inc. visited the location
described on the legal description attached as Exhibit A. I reviewcd the Surveyor Cenification dated
March 28, 2007 and aecompanying Sketches prepared by our office that were submitted with the 2007
Universal Application No 2007-126CS attached as Exhibit B, Pursuant to Rule Chapter 67-48 F. A.C. the
Florida Housing Finance Corporation has delermined that the proposed development is a Scattered Sile
therefore a new Surveyor Certification form was eompleted on Avgust 22, 2008 and is attached as Exhibit
C.

The field work condueted undcr my direction on March 24, 2007, eoufirms that the Tie-Breaker
Measurement Point, “TBMP”, criginally identificd in Exhibit 25 remains the same.  In addition the
TBMP is located within 100 feet of the residential building to be construcied as pert of the proposed
Development and the boundary of each of the scattcred sttes are located within 1/2 mile of the TBMP,

at these statcunents are true and carrect.

tfr2 /2008

Date

enneth C, Jackso

STATE OF FLORIDA
COUNTY OF ; (
Swomn to and subsceibed before me this%;}_ day of & J'_\;M , 2008 by Kenneth C. Jackson, who

‘ﬂgr_sﬂggﬂg,kuowu—w-me-ox_ha&)roduced as identification, WITNESS my haud
and ofTicial scal, this g; day of é]&m .?3:%, 2008,



EXHIBIT “A” TO SURVEYOR’S AFFIDAVIT

PARCEL 1-

A parcel of land in Section 11, Township 66 South, Range 32 East, Key Vaca, Monroe
County, Florida, more particularly described as follows:

Begin at the Intersection of the East line of said Section 11 and the Southeasterly Right-Of-
Way line of U.S. Highway No. 1; thence South along the sald East iine of Section 11 for
285.00 feet; thence West for 231.55 feet; thence North 190.74 feet to the Southeasterly
Right-Of-Way line of U.S, Highway No. 1; thence North 67° 51' 00" East, along the said
Southeasterly Right of way line of U.S, Highway No. 1 f or 250.00 feet back to the Point of
Beginning. -

AND

A strip of land in Section 11, Township 66 South, Range 32 East, Key Vaca, Monroe County,
Florida, more particularly described as follows:

Commencing at the Intersection of the East line of sald Section 11 and the Southeasterly
Right-Of-Way line of U.S. Highway No. 1; thence South 67° 51' 00" West, along the
Southeasterly Rlght-Of-Way line, for 250.00 feet to the Polnt of Beginning; thence South,
parallel to said East lIne of Sectlon 11 for 344,62 feet; thence West for 20.00 feet; thence
North 336.48 feet to sald Southeasterly Right-Of-Way line; thence North 67° 51' 00" East,
along sald Southeasterly Right-Of-Way line for 21.59 feet to the Point of Beginning.

PARCEL 2:

A parcel of land in Section 11, Township 66 South, Range 32 East, Key Vaca, Monroe
County, Florida, more particularly described as follows:
Commence at the intersection of the East line of said Section 11 and the Southeasterly
Right-Of-Way line of U.S. Highway No. 1; thence South along the sald East line of Section
11 for 859.00 feet to the Point of Beginning; thence continue South along the said East line
of Sectlon 11 for 70.23 feet; thence West for 231.55 feet; thence North for 94.84 feet;
thence East for 140.00 feet; thence South for 24.61 feet; thence East for 91.55 feet back to

the Polnt of Beginning.
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EXHIBIT “B” TO SURVEYOR’S AFFIDAVIT
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PARCEL 1.

A parcel of land in Section 11, Township 66 South, Range 32 East, Key Vaca, Monroe
County, Florida, more particularly described as follows:

Beglin at the Intersection of the East line of said Section 11 and the Southeasterly Right-Of-
Way line of U.S. Highway No. 1; thence South along the sald East line of Section 11 for
285.00 feet; thence West for 231.55 feet; thence North 190.74 feet to the Southeasterly
Right-Of-Way line of U.S. Highway No. 1; thence North 67° 51' 00" East, along the said
Southeasterly Right of way line of U.S. Highway No. 1 f or 250,00 feet back to the Point of
Beginning.

AND

A strip of land in Section 11, Townshlp 66 South, Range 32 East, Key Vaca, Monroe County,
Florida, more particularly described as foltows:

Commencing at the intersection of the East line of said Section 11 and the Southeasterly
Right-Of-Way line of U.S: Highway No. 1; thence South 67° 51' 00" West, along the
Southeasterly Right-Of-Way line, for 250,00 feet to the Polnt of Beglnning; thence South,
parallel to sald East line of Section 11 for 344,62 feet; thence West for 20.00 feet; thence
North 336.48 feet to sald Southeasterly Right-Of-Way line; thence North 67° 51' 00" East,
along sald Southeasterly Right-Of-Way line for 21,59 feet to the Polint of Beginning.

PARCEL 2:

A parcel of land in Sectlon 11, Townshlip 66 South, Range 32 East, Key Vaca, Monroe
County, Florida, more particularly described as follows:

Commence at the intersection of the East line of said Section 11 and the Southeasterly
Right-Of-Way line of U.S. Highway No. 1; thence South along the said East line of Section
11 for 859.00 feet to the Point of Beginning; thente continue South along the said East line
of Section 11 for 70.23 feet; thence West for 231,55 feet; thence North for 94.84 feet;
thence East for 140.00 feet; thence South for 24.61 feet; thence East for 91.55 feet back to
the Point of Beginning,
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A porcal of knd n Sechion 1t, Townskip &5 Socuth, Roage 32 Eaost, Key
Vouu. I-lemu Cnunqr. Flonda. more particut dascribad o8 Tolkowes
of the Eosl Eng of aoid Section 11 ond the

Ihm SOUTH nnu olgng  Sowiheosterdy . fight of way line of VS Hiqhmy !
sohd Enst Kae ot Section 11, ¢ dictonce of 28500 iul: thence WEST, o
dizlonos of 224.81 fext to the Point of Beglnnng:  ; thence SDUTH , o
dizxiznos < 3267 feat 1o tha point ofcu«otunuﬁomwmtmt.
having: & rodics of JE.LO Test, o cenlrol angle of $0°0Q°0A, ¢ chord beorng
of 5450000, ond o chord length of 5G9 fest; tharcu aldng the arc ol
said cueve, op orc lwagth of 56.55 twst 1o the point of Wngency of wald
curve; thenca EAST , ¢ distonce. of 57.98 fest to the poimt of curvolume of o
ayrve 1o the Aght, faving a rodivs of €400 feel, a central argle of 907
B80'00°, o chord bworing of SASUI00E and @ chord lenglh of $0.51 foel:

thance along the arc of wold curve, on -arg Jength of 10653 fest Lo U

il of toangency of maid ourwe; Uhance SOUTH | o distoncw of 1@5.22 feet

the point of curvoture of o curve to the righl, having: o rodive of G400
fest, o centml nnge of Mr44'48", q chond beoring of S19°2224W. and o
chord tength of 42465 feal: thence obng the are of oid cune, on oo
length of 43.28 fest ta the point of mverse cundture of o curve 1o the ki,
hoving: o radiue of 36.00 feel, o centrod angle of 411315, o chord beoring
of S.IF03M0W. ond a chord length of 2834 feat: thance clong thy ore of
soid curve, on orc lengih of 2590 feet 1o the ead of 30id curve; Whance
ERUTH |, o distonce of 14205 feet to the poimt of curvalure of 5 curva lo
the dght. hovng: @ rodive of 15.00 Meet, o esnbdt angle of 50'00°0C", o
chord beorng of SASDDDO™. ond o chord length of 2121 fest; thence
olang thy orc of yoid curve. oh ore length of 23.56 feet to the point of
tangency of mald curve: thence . @ distanee of 26.0C {ael Lo the polnt
of curvature of o turw to the lnfl, hoving: o rodiug of 15.00 fest, o centrol
onghe &f BIN00'00°, o chord beoding of NASOD'0CE. and o choid length of
2121 feel; thenoe ciong the arc of aold curvs, on drc iongth of 2354 fest
to the point of torgensy of wdid curve; thance MORTH |, o didlance of 141.50
tant bt @ point ot a curve to the g, hoving: o rodius of G4.00 faet, a
control unsls of 41'28'55", o chord bamring of M. 18'M09E. ond q chord
lengih of #5300 fesl: thanca oleng the are of mid tuna, on o lehplh of
4630 fagl Lo 0 polnt on o curve 15 Lha lef, huving: 0 radius of 36.00 (eet,
o certrol anhgle of 3r3733, a chord bma of NI4E46E, and o chord
length of 23.22 fas; twnca along the ore of sold cuvs, on am longlh of
1364 faet to the point of tongency of scid curve; Lhenca MDATH , o
distonce of 195,22 fest ta the point of cwwolure of o curve o the i,
hoving & mdius of MO0 feat, o cantrel angle of SO'0007, o chord bearing
of NAS'Q0'00W. ond o chord kngth of SO.81 fesk thence olang the orc ot
30 eurve, an are length of $6.35 feel to the point of tomgency of soid
curve: thence WESY | a dislance of 57.98 fasl to the poiak of curvglure of o
curve to the right, hoving: o rodius of 54.00 feet. 0 centtl angle of 41
54'16%, a chord beoring of N.6TD2'52W. ond a chord langth of 4577 fesk:
thetice aleng the arc of sald ¢urve, on orc lenglh of 46.81 feot to lhe end
o maid curve; thence WORTH |, a dislonce pf 80.31 leel: thence EAST |, o
distonce of 6.74 feet buek ta the Point of Beginning.
Porcyl contoing 17350 wquom lesl or 0,40 ocres, mors o lest.
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SEA GRAPE I

Address # of Units Latitude Longitude
+/- 800 Ft. South of Overseas Highway between
70th Street Ocean and 72nd Street Ocean,
Marathon, FL 33050 16
+/- 100 Ft. South of Overseas Highway between
70th Street Ocean and 72nd Street Ocean,
Marathon, FL 33050 12 N24 4377 | W8103486




