
RF:FORE THF: FLORIDA HOllSING FINANCE CORPORATION 

OAKS AT STONE FOUNTAIN LIMITED 
l'AR INERSHIl'. 

Petitioner 
FHEC Case No.:1068"...QJ.l'J. WVS. 

I· lORIDA HOUSING FINANCE CORPORATION 

Respondent 

-----~! 

PF:TlTlON FOR WAIVF:R OF RULE 67-48.004(14)("), F.A.C. 

Oaks ~t St(me Fountain Limited Purtnership, a Florida limited partnership ("'Petitioner"). 

by' and through ib undersigned counsel, hCfl~hy petitioll.s the Fk)rida I-lousing Finance 

Corporation (the "Corporation") for a waiver of Rule 67-48.004(14)(c). Florid:..! Administrative 

('nde (2005). This Petition is tiled pursuant to Section [20.542. Florida Statutes. and Charter 

2R-I04. Florida Administratjn~ Code. 

THE PETITIONER 

I. The address, telephone number and facsimile number of the Petitioner is: 

Dab a1 Slone fountain Limited Partnership 
elo Beneficial Communities 
22()6 In-An Driye 
Sarasota. florida 34231 
Phone: (941) 929-1270 
fax: (941) 929-1271 

The address. tdcrhone number and facsimile number of Petitil)llc( s counsel is: 

Maureen McCarthy Daughton 
Broad and Cassel 
215 S. Monroe Street Suite 400 
Tallahassee. Fl 31301 
1850) 681·6810 
(850) 521-14781;acsimiJe 
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3. Petitioner successfully applied for financing from the Iiousing I"ax CrerJit ("He') 

program In the :W05 Universal Application Cycle - Multifamily Mortgage Revenue Bonds 

(MMRB) Program: State Apartment Incentive Loan (SAIL) Program; HOME ll1\estl11Clll 

Partnerships (HOME) Renlal Program and Housing Credit (HC) Program (the --Universal 

Cycle") that the Corporation administers pursuant to Chaptcr 67-48, Florida Administrative 

Code. The Petitioner's application numher is 2005-125C ([hc "Application"). PetiLioner applied 

[{)r an allocation of Competitive lIC to finance a portion or the costs to develop an 80-uniL 

l11ultibmily rental deveiopmenL in Hillsborough Coullty. Florida. to be known as Oaks at SLone 

FounLain (the ·'DevelopmenC). In the Application, the site control documcntation filed as part or 

Lhe Application idenLified the parcel as approximately 3.98 acres. 

4. When the Petitioner submitted its Applieatiou, it intcndcd to rehahilitate 16 units 

and construct 64 ncw units. Subsequcntly, thc Corporation approved a change lO allo\\ new 

construction or the emire 80 units. As such, the 16 existing units were demolished Lo allow 1'01' 

construcLion of the 80 units on the Development site. In order to accommodatc the nc\" 

construction of all 80 units, Petitioner acquired additional property adjacent to the Developmem 

siLe tOLalling approximately 2.88 acres, which was noted in the Final Credit Underv.riting ReporL 

dated December 4, 2007. prepared by Seltzer Management Gronp. Inc. (the "Final Report""). 

5. Petitioner is in the process or making application to the Corporation for receipt of 

ils Form 8609. to receive its final allocation of fcderal low income housing tax credits. In 

conjunction \\ilh the final allocation. the Corporation has to insurc that the conditions contained 

in the carryover allocation agrcement have been satisfied. One such condition is the execution of 

an AflidaviL to the eflect that the Development site remains unchanged since Application 

suhmission. Recallse the inclusion of additional acreage could be considcred a "change" or the 
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"Site" !l)r the Dc\'ck'pm,;:nt. Petitioner is submitting this Petition 10 request a \....aJ\'cr of the 

I"L'quirclllcnt that th,;: sile fur the Developm,;:nt remain unehanged_ as describ,;:d above and as 

acknowledged in the Final Report. The additional acreage does not impact [he location of the 

Tic Hrcaker M,;:asurement Point on the Development site. 

THE RULE FROM WHICH WAIVER IS SOlJGHT 

6. Rule 67-48.004( 14)(e) (2005) pmvides in part: 

(14) NOlv\,'ithstanding any other provision of these ruks. Ih,;:n~ are 
certain items that must be included in the ArpliciHion and cannol 
he revised_ corrected or supplemented after the Application 
Deadline. Failure to submil these items in the Applieation at the 
tim,;: of the Application Deadline shall result in rejection of the 
Application \.... ithout opportunily to submiL additional information. 
Any attempted changes 10 Ihese items will not be accepted. Those 
items are as follows: 

...
 
(e) SiLe for the Developmen[~ 

...
 
STATUTES IMPLEMENTED BY THE RULES 

7. Th,;: Rule impl,;:m,;:nts_ among other sections of th,;: Florida Ilousing Finance 

Corrlwation /\Cl. 
l the statute that created the I lousing Credit Program. Sec 9420.5093. florida 

St;llu!l..'s. The Act designates the Corporation as the State of Florida's housing credit agenl:y 

\\'ithin the meaning of Section 42(h)(7)(A) of the Internal R';:'venuc Code of ]986. As the 

designated agency_ the Corporation is responsible for and is authorized to establish procedures 

t(Jf the allocation and distribution of lov.i-incomc housing tax credits (""Allocation Procedures··). 

Section -l20.s099( 1) and (2), Florida Statutes (2005). Accordingly, the Rules subject Lo 

The FIMid~l I[()lI~ing finann: Corporation Acl is Set forth in Sections 420.50 j through 410.517 of the Florida 
Sr~llllle~. 
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Petitioner's request for rule \'.'Giver are implementing, among ,.)th~r sccti,.)ns or the Act, the 

statutory authorization ror the Corpl)ration's establishment <..)( ,Alk)catil1n Procedures for the HC 

Program. 

8. The pertinent statute rcgardin!? granting of waivers provides: "r\\'j:..tivers shall he 

granted when the person subject to thl' rule demonstrates that the purpose of th...· underlying 

statute ""ill be or has been achievt'd hy other means by the person and when appliGuion Ill' a rule 

would create a substantial hardship or would violate principles of fairness'" Section 120.542(2). 

Florida Statutes (2005). "Substantial Hardship" is defined as a demonstrated economic 

technological. legal or Olher type of hardship "to the person requesting the variance or vvaiver'" 

The hardship in this case to the Petitioner is that if this Petition is not granted. Petitioner will not 

he ahk to complete the Corpormion's Affidavit as currently drafted. and will not be able to 

satisfy one or the carryover allocation conditions which is a condition precedent to receipt of its 

tinal allocation of tax credits. 

WAIVER WILL SERVE THE UNDERLYING PURPOSE OF THE STATlITE 

9. In light of the considerable time that it takes to develop multi-family rental 

hOllsing. the Corporation's statutes and rules are designed to allow the Ilexibility necessary to 

respond to changed circumstances, \vhieh might nl.:Ccssilate a modification in a Development. 

nUT routinely approves such changes when they \vould not have otherwise affected the scoring 

or the application, because the Applicant thus deri vcs no unfair advantage over its competitors in 

an application cycle. Indeed the specific purpose (If Rule 67-48,fI04( 14) i.., to prevent an 

applicant from changing key clements in its application after n:viewing the applicalions or its 

competitors, thereby allowing the Applicant to gain a possible competitive advantage. Due to 

the fact that the inclusion of additional acreage on thc Dc\'C'lopment sitt' ...... ill not result ill a 
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changc in thc Tie Breaker Measuremenl point of Petitioner's application. the Petitioner has not 

rel'eived ilny unfair advantage over its t.:llmpctitor~, Thl." Corporation ""'ill not be harmed in the 

gr;mting \lJ"this Peti[illll, as the intent of the Rule will not be villlatcd, 

10. ['he violation of principles of fairncss and imposition of a substamial hardship 

would result from strict compliance with the provisions ofF.A.C. Rule 67-48.004(14). As noted 

above. the purpose of the Rule is to prevent a change in the location llf the Dcvelopment site. 

such that the Applicant would receive a competitive advantage over other Gpplicants. Unless the 

Corporation grants Petitioner's petition for waiver to allow the change in the ])CVclOpllll:nt :-ite tll 

increase the acreage (which is actually a benefit to thc propenYl. Pctitioner \.,ill not bt' ahle to 

meet its carryover allocation conditions and receive its final allocation of tax credits, certainly an 

unfair and unintcndcd el1nscqucnce of the Rule. The substantial hardship which v.ould result 

(not obtaining its final alJocatilln of [ax crcdi[s) from strict compliance with the foregoing is 

ohviotls. 

11. Petitioner believes that a waivcr of these rules will serve the purposes or Section 

420.5099 and the Act which is implemented by the rule, because one of the goals is to facilitate 

the availahility ofdcccnt. safc and sanitary housing in the State of Florida to low~income persolls 

and households by ensuring: 

[T]he maximum use or available tax credits in order to encourage 
development of low-income housing in the State. taking into 
consideration the timeliness of the application, the location of tht' 
proposed housing project the rdative need in the area for low­
incomc housing and thc availability llf such housing, the economic 
feasibility of the project. and the ability llfthe Applicant to procet'J 
to completion of the project in the calendar \t'iJr for whidl llJe 
credit is sought. 

Section 420.5099(2), Florida Statutes (2005). 
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The Florida IIl1llsing Finlln<.:e Corporation /\<.:1 (Section 420.501. el Sl'4.) \Vas passed in order to 

encourage prinHt:: ;]nd publi<.: Hlveslment in persons of low income. The crc:llIon of the HOllsing 

Tax Credit Program was to stimulate creative private sector initiati\'es (0 inn.....ase lhe supply of 

affordabk housing. By granting this waiver requesting and permit1ing Petitioner to make the 

aforementioned changes. the Curporation would recognize the goal of increasing the supply of 

affordable hOllsing through privale inves1men1 in pl'rsons of Im·v-ineome. The requested \\ai"'er 

\vill not adversely impact the Developmen1l1r 1he Corporation. 

TYPE OF WAIVER 

12. Thc waiver being sougbt is permanent in nature. 

13. Should the Corporation have questions or require any additional infonn;Jtion. 

PL,tllioner is available to provide any additional information necessary for consideration of tilt: 

Petition. 

ACTION REQUESTED 

14. Petitioner requests that the Corporation grant the Petition and all the relief 

requested here: 

15. A <.:opy of the Petition has heen provided to the Joint Administrative Procedures 

Committee. Room 120. The Holland Building. Tallahassee. FL 32399-1300. 

Respectfully submilled tbis ~ay of August, 2008. 

').1D-iJ:; QU~~~~~4IDiJ.f!;; 
MAUREEN McCARTHY DAUGHTO 
Fla. Har No. 0655805 
Broad and Cassel 
215 S. ~1Llnroe Slreet. Suite 400 
Tallahassee, FL 31301 
(850)681-6810 
(850)521-1478 Facsimile 
Counsel tor Petitioner 
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