STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

EHLINGER APARTMENTS, LTD.

Petitioner, FHFC Case No.: 2009-074 UC
Application No. 2009-146C
VS, 20009 Universal Cycle

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.
/

CONSENT AGREEMENT

Petitioner Ehlinger Apartments, Ltd. (“Ehlinger”) and Respondent Flonida Housing
Finance Corporation (“Florida Housing”), by and through undersigned counsel, hereby present
the following Consent Agreement:

APPEARANCES
For Petitioner;

Domnna E. Blanton

Florida Bar No.: 948500

Radey Thomas Yon & Clark, P.A.
301 8. Bronough Street, Suite 200
Tallahassee, Florida 32301
850-425-6654 (phone)
850-425-6694 (facsimile)

For Respondent;

Matthew A. Sirmans, Assistant General Counsel
Florida Bar No.: 0961973

Florida Housing Finance Corporation

227 N. Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329



PRELIMINARY STATEMENT

On or before August 20, 2009, Ehlinger submitted an Application to Florida Housing for
funding through the 2009 Universal Cycle. On December 3, 2009, Florida Housing notified
Ehlinger of the results of scoring its Application and provided Ehlinger with a Notice of Rights
pursuant to Section 120.569 and 120.57, Florida Statutes. Ehlinger timely filed a Petition for
Review of the 2009 Final Scoring Summary Report challenging the finding that Ehlinger
consisted of “scattered sites” and therefore failed threshold requirements and was not entitled to
70 total points and 6 ability to proceed tie-breaker points. Florida Housing determined that the
utility easement did not divide the Ehlinger Development site within the meaning of the
“scattered sites” definition of Rule 67-48.002(106). Thus, Ehlinger is entitled to 70 total points,
6 ability to proceed tie-breaker points, and 7.50 proximity tie-breaker points. Additionally,
Ehlinger has satisfied all threshold requirements.

Upon issuance of a Final Order adopting the terms of this Consent Agreement,
Ehlinger agrees to dismiss its petition with prejudice. The parties waive all right to appeal this
Consent Agreement or the Final Order to be issued in this case, and each party shall bear his own
costs and attorney’s fees. This Consent Agreement is subject to the approval of the Board of
Directors of Florida Housing (*“The Board™). If the Board does not approve this Consent
Agreement, no Final Order will be issued and this Consent Agreement shall be null and void as if
it were never executed.
STIPULATED FINDINGS OF FACT

1. Ehlinger is a Florida not-for-profit limited liability partnership with its address at

2950 SW 27 Avenue, Suite 200, Miami, Fl, 33133, and is in the business of providing

affordable rental housing units.



2. Florida Housing is a public corporation, organized to provide and promote the
public welfare by administering the governmental function of financing and refinancing housing
and related facilities in the State of Florida. § 420.504, Fla. Stat.; Rule Chapter 67-48, Fla.
Admin. Code.

3. The Low Ineome Housing Tax Credit (“Tax Credit”) program is created within
the Internal Revenue Code, and awards a dollar for dollar credit against federal income tax
liability in exchange for the acquisition and substantial rehabilitation or new construction of
rental housing units targeted at low and very low income population groups. Developers sell, or
syndicate, the Tax Credits to generatc a substantial portion of the funding necessary for
eonstruction of affordable housing development.

4, Florida Housing is the designated “housing credit agency” responsible for the
allocation and distribution of Flortda’s Tax Credits to applicants for the development of rental
housing for low income and very low income families.

3. Florida Housing uses a Qualified Allocation Plan (QAP), the Universal
Application and a scoring process for the award of Tax Credits, as outlined in Rule 67-48.004,
Flortda Administrative Code. The provisions of the QAP are adopted and incorporated by
reference in Rule 67-48.002(95), Florida Administrative Code. Pursuant to the QAP, Tax
Credits are apportioned among the most populated counties, medium populated counties, and
least populated eounties. The QAP also establishes various set-asides and special targeting
goals.

6. The 2009 Universal Cycle Application s adopted as Form UA1016 (Rev. 5-09)
by Rule 67-48.004(1)(a), Fla. Administrative Code, and consists of Parts [ through V and

Instructions, some of which are not applicable to every Applicant.



7. Florida Housing’s scoring process for 2009, found at Rules 67-48.004-.003,

Florida Administrative Code, involves the following:

a. the publication and adoption by rule of an application package;

b. the completion and submission of applications by developers;

c. Florida Housing’s preliminary scoring of applications;

d. an initial round of admimstrative challenges in which an applicant may
take issue with Florida Housing’s scoring of another application by filing
a Nolice of Possible Scoring Error (“NOPSE");

e. Florida Housing’s consideration of the NOPSEs submittcd, with notice to
applicants of any resulting change in their preliminary scores;

f. an opportunity for the applicant to submit additional materials to Florida
Housing to “cure™ any items for which the applicant received less than the
maximum score;

g a second round of administrative challenges whereby an applicant may
raise scoring issues arising from another applicant’s curc maternials by
filing a Notice of Alleged Deficicncy (“NOAD”);

h. Florida Housing’s consideration of the NOADs submitted, with notice to
applicants of any resulting change in their scores;

I. an opportunity for applicants to challenge. via informal or formal
administrative proceedings, Flortda Housing’s evaluation of any item for
which the applicant received less than the maximum score; and

I- final scorcs, ranking, and allocation of funding 1o successful applicants, as
well as those who successfully appeal through the adoption of fina) orders.

8. The 2009 Universal Cycle Application ofters a maximum score of 70 points. In

the event of the tie between competing applications, the Universal Cycle Application Instructions

provide for a senies of tie-breaking procedures to rank such applications for funding priority

including the use of lottery numbcrs (randomly assigned during the application process).

9. On or about August 20, 2009, Ehlinger and others submitted applications for

financing in Florida Housing’s 2009 funding cycle. Ehlinger (Application #2009-146C) applied



for $2,526,000 of Tax Credit equity funding to help finance the construction of a 155-unit
affordable apartment complex in Davie, Broward County, Florida.

10. Ehlinger received notice of Florida Housing’s initial scoring of the Application on
or about September 21, 2009, at which time Ehlinger was awarded a preliminary score of 70
points out of a possible 70 points, and 7.5 of 7.5 possible “tie breaker™ points (awarded for
geographic proximity 1o certain services and facilities), and 6 of 6 possiblc ability to proceed tie-
breaker points. Florida Housing also concluded that the Ehlinger application had passed all
threshold requirements.

11. On or about October 1, 2009, Florida Housing received a NOPSE in connection
with Ehlinger’s appliecation. On or about October 23, 2009, Florida Housing sent Ehlinger
NOPSEs relating to its application submitted by other applicants, Florida Housing's position on

any NOPSEs, and the effect the NOPSEs may have had on the applicant’s score.

12. On or before November 3, 2009, Ehlingcr timely submitted its eure materials to
Florida Housing,.

13. On or about November 12, 2009, Florida Housing received a NOAD in
connection with Ehlinger’s application. Florida Housing issued its final scores on December 3,
2009.

14. At the conclusion of the NOPSE, cure review and NOAD processes, Florida

Housing awarded the Ehlinger Application a score of 46 points. The basis for the score was:

Lh



kam # | Reason(s) Creadad As Rasult
23 Based on informat.on prowveded by a NOFSE, it appears that the Cevelopment site is dwnded by |[NOFSE

e of more easements antd thaws meets the definion of Scattered Sqes {see subsection B7-
48 DO 106), F.AC) The Applicar fa%ed 1o commit i iocate each selected feature and
amen:ty that rs not unt-specifiz an each of the Scanersd Shes. or na more than 1118 muke from
the s#e weth the mpst units, cr a combination of both. As a result, points were awarded cnly for
those selected features and amenites that are unit-spechc.

5 Based on informatcn provased by a NOPSE, it appears that the Deweicpment site 1s dwcded by |[NOPSE
ona or more easernents and thos meets the defintion of Scattered Siee. Therefore, the
Development Location on the Applicant Netficaton 1o Special Needs Household Refierral
Agency fcem shauld reflect all of the Scattered Sites. Because the form is incomplete, the
proposed Development is not edgible for Specal Meeds paints,

10S  |Based on information prowsded by a NOPSE, 4 appears that the Development site 15 garided by  |NOPSE
e Or more easerments and thus meets the definition of Scattered 5aes. Therefore, the
Developmers Location on the Loca Covernmant Verfication of Comribution — Grant form shoutd
reflact at of the Scattered Sites. Because the form :s incomgiete, the progesed Development o
rext eligibie for amy pomnts. for Local Government Cantnibubions.

115 |Based oninformation proviced by a NOPSE, i appears that the Develepment site 15 danded by |[NOPSE
ane oF more easemments and thys meets the defintion of Scattered Saes. Therefore. the
Development Locaton on the Local Govemmen! Venfication of Affordabe Housing ncertives
forms (Exhebis 47, 48, 48 and 50) should reflect all of the Scoattered Sites. Because the foms
are noomplete, the proposed Deve'opiment is nat eligitee for any ponts for Local Government
Incentves.

15.  Flonda Housing also determined that the Ehlinger Application failed threshold,

stating:
Cruatad as
tmmd | Pan| Sacton| Subsscion Duseription Fmasonix} Rasulk of
iT 11l A 2b Scattered Sites Based on information prowcded by a NOPSE, tt appears MOPSE

that the Deveioprent s4e is dvided by cne or more
easements and thus meets the defimtion of Scattered
Sies {see subsection A7-48.002(108), FA.C.). The
Applicant failed %o comectly answer the guestion at Par
11142 b. of the Appicavonn.

T il A el Sicatbered Sites Based on informaton prowded by a NOPSE, it appears NOPSE
that the Deveicpment sia is dvidad by one or more
easements and thus meeds the definition of Scathered
Sites {see subsection §7-48.002108), FAC1 The
Apphcant faled o provide the required infermaton for
each of the Scanerad Sites al Extsbd 20, as requires by
the 2000 Univers a- Apedication Insructons.

aT il C 1 Site Plan Appreval | Basea on infermat:on proveced by a NOFSE, 1l appears NOPSE
Fiat Appeovat that the Devescprment sde is devided by one or more
easements and thus meets the defmtion of Scattered
Saims {see subsection 67-48.002 1063, FAC.Y. The 2008
Unnversal Appiicaion Insguctions reguire that s1e plan
approval te demonstrated for all saes o the proposes
Development consists of Scattered Sites. Athough sne
pan approval has been demanstrated for the site locatad
at 7461 MW 33rd Street, it has not been demonsmated far
the oiher sibe{s).
4T 1l c ia Avaiahbility of Eleciricty | Based on informaton prosweded Dy a NOPSE, 4 appears NOPZE
that the Developrment ste is dwided by cne or more
easements and thus meets the defnition of Scatterad
Enes isee subsection §7-48.002106), F.AC.). The 2009
Unirersal Apglicaton Instruckans require that availabilty
of etectricity be derncnsirated for a8 sites if the proposed
Developrment consists of Scattered Sites.  Alhough

idence af the availahility of tricity has been
demansirated for the site 'ocated at 7431 NW 3%rd Sueer,
it has nat been demonstrater for the otfver siteis )




Craaind 85
tam# | Part| Section| Subsection Dwscriptian Ruason{s) Rasult of
5T n c k) Avatability ol Waler | Based on informaton prowced by a WNOPSE, it appears NOPSE
that the Devecpment e [s twided by cne or mare
edsements and thus meets the defaition of Scattered
Sewrs {vew subiseciion 8748 002 108, F.AC.|. The 2000
Universal Application Inskuctions require that availabilny
of waner be demonsirated for ad sites f the praposed
Deveioprent consrsts of Scafered Sres. Athough
gvitienea of the avar ability of water has been
demonsirated for the site located at 7481 NW 33nd Streer,
£ 135 hot Deen demenstrated for tre other site{s)

6T Hi c iz Ava<abiliy of Sewer  |Based on informaton prowded by a NOPSE. t agpears NOPSE
tha the Deveopment ste is daised by ane or more
easements and thus meets the definon of Scattered
S4es {500 subsection BT-42.00%106), F AL} The 2009
Unnersal Applicatan Irmsyructons mequire hal availability
of Sewer be demonstrated for al sites if the proposed
Developmen consists of Scareres Stes. A¥redgh
evidence Dl the availability of sewar has been
oemonsrated for the s lecated ar T48 1 NW 33rd Street,
# has mot been demonsir aied for the Difyer $ite(s)

T || C kX Ava ability of Roads | Based on informaton provded by a NOFSE. 1 appears NOFSE
that the Exsepadiiment 548 is tvidad by one of more
easements and thus meets the defnition of Scattered
Sites {sew subsection §7-48.002108), F.ALC)L The 2008
Unaversal Application Instructions require that availability
of roads be Semonsirated for all sites A the proposed
Deveiopment somsists of Scattered Sites. Aithough
evidence of the availability of roads has been
demorsirated for the site iocated at 7481 N 33 Streed,
it has not been demonsirated for the otver sike(s )

ar | i c 4 Zoning Based on informaton prowded by a NOFSE, d appears NOPSE
that the Development ste is dwided by one or more
easements and thus meets the definition of Soadtered
Sies {see subsection 67-43.00X106), F.AC.}. The 2008
Unnersal Applizaton instructions require that approgiiate
zoning ke demonsiated for all sites if the proposed
Development consists of Scattered Sites. Although
evitence of apprepnate zoning has been cemonstrated
for the site kecated & T4671 NYY 33rd Street, i has not

been demonsirated for the ather siteds).
Created as
mmd | Fat] Section| Subsection Descrigtion Reason(s) Result of
eT | M & Envronmental Ste Based on informat:on provaded by a NOPSE, it appears NOPSE
AssessTent that the Dewveicpment ste is tvided by one or more

fasements and thus meets the defrution of Scatered
Shes (see subsection §7-48 002 108), F.AC.). Athough
evidence that a Phase | ESA has been performead for the
site lecated at 7481 NW 33rd Street, no such evidence
has been provideo for the other sie(s).

16. On or before December 28, 2009, Ehlinger submitted a Petition for Review of
2009 Umversal Cycle Final Scoring Summary Report pursuant to Sections 120.569 and
120.57(2), Florida Statutes.

17. The sole 1ssue raised by the petition was the determination by Florida Housing
during the Universal Cycle scoring process that Ehlinger’s development site “is divided by one
or more easements and thus meets the definition of Scattered Sites™ in rule 67-48.002(106). As
noted in the charts above, the determination that Ehlinger consists of scattered sites resulted in

Ehtinger failing threshold rcquircments and achieving a lotal scorc of 46 with 0 ability to


mailto:subS@c1lonll1-48.D:l1\106).FAC

proceed tie-breaker points when final scores were issued on December 3, 2009. Had Florida
Housing not found that Ehlinger consisted of scattered sites, all threshold requirements would
have been met and Ehtinger would have achieved a total score of 70, and six ability to proceed
tie-breaker points, as well as 7.50 proximity tie-breaker points.

18.  Flonda Housing determined that the utility easement did not divide the Ehlinger
Development site within the meaning of the “scattered sites” definition of Rule 67-48.002(106).
Thus, Ehlinger is entitled to 70 total points, 6 ability to proceed tie-breaker points, and 7.50
proximity tie-breaker points. Additionally, Ehlinger has satisfied all threshold requirements.

STIPULATED CONCLUSIONS OF LAW

1. Pursuant to Sections 120.369 and 120.57(2), Flonda Statutes, and Florida
Administrative Code Chapter 67-48, the Board has jurisdiction over the parties to this
proceeding.

2. Flonida Housing 1s statutorily authorized to institute a competitive application
process for the allocation of Tax Credits and has done so through Rules 67-48.004 and 67-
48.003, Flonida Administrative Code.

3. An agency’s interpretation of its own rules will be upheld unless it is clearly
€ITONeous, Or amounts to an unreasonable interpretation. Legal Envel. Assistance Found., Inc., v.
Board of County Comm rs of Brevard County, 642 So. 2d 1081 (Fla 1994); Miles v. Florida A
and M Univ., 813 So. 2d 242 (Fla. 1st DCA 2002). This is so even If the agency’s interpretation
is not the sole possible interpretation, the most logieal interpretation, or even the most desirable
interpretation. Golferest Nursing Home v. Agency for Health Care Admin., 662 So. 2d 1330 (Fla.

1st DCA 1995).



STIPULATED DISPOSITION
Ehlinger has met all threshold requirements and is entitled to 70 total paints, 6 ability to

proceed tie-breaker points, and 7.50 proximity tie-breaker points.

Respectfully submitted this 15th day of January 2010.
By "

= |
L &= \\DL c,tf\{%/l
Donnz’Blanton o T~

Florida Bar No. 94850()

Counscl for Petitioner

Radey, Thomas, Yon & Clark, P.A.
301 S. Bronough St., Suite 200
Tallahassee, Florida 32301
Telephonc No. (850) 425-6654
Facsimile No. (850) 425-6694

By: /

Matthew A. Sirffians™

Florida Bar No. 0961573

Assistant General Counsel

Florida Housing Finance Corporation
227 North Branough Street

Suite 5000

Tallahassee, Flonda 32301-1329
Telephone: (850) 488-4197
Facsimile: (850) 414-6548




