STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

DR. KENNEDY HOMES, LTD.
Petitioner, FHFC CASE NO.: 2009-073UC

Application No. 2009-144C
Vs, 2009 Universal Cycle

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

CONSENT AGREEMENT

Petitioner Dr. Kennedy Homes, Lid. (“Dr. Kennedy”) and Respondent, Florida Housing
Finance Corporation (“Florida Housing™), by and through undersigned counsel, hereby present

the following Consent Agreement:

APPEARANCES
For Petitioner:

Donna E. Blanton

Florida Bar No.: 948500

Radey Thomas Yon & Clark, P.A.
301 S. Bronough Street, Suite 200
Tallahassee, Florida 32301
850-425-6654 (phone)
850-425-6694 (facsimile)



For Respondent:
Matthew A. Sirmans, Assistant General Counsel
Flonda Bar No.: 0961973
Florida Housing Finance Corporation
227 N. Bronough Street, Suite 5000
Tailahassee, Florida 32301-1329
PRELIMINARY STATEMENT

On or before August 20, 2009, Dr. Kennedy submitted an Application to Florida Housing
for funding through the 2009 Universal Cycle. On Deecmber 3, 2009, Florida Housing notified
Dr. Kennedy of the results of scornng 1ts Application and provided Dr. Kenncdy with a Notice of
Rights pursuant to Section 120.569 and 120.57, Florida Statutes. Dr. Kennedy timely filed a
Petition for Review of the 2009 Final Scoring Summary Report (“Pelilion”) challenging the
finding that Dr. Kennedy eonsisted of “scattcred sites” and therefore failed threshold
requircments and was not cntitled to 70 total points and 6 ability to proeeed tie-breaker points.
Florida Housing determined that the utility easement did not divide the Dr. Kennedy
Development site within the meaming of the “scattered sites™ definition of Rule 67-48.002(106).
Thus. Dr. Kennedy is entitled to 70 total points, 6 ability 10 proceed tie-breaker points, and 7.50
proximity tie-breaker points. Additionally, Dr. Kenncdy has satisfied all threshold requirements.

Upon issuance of a Final Order adopting the terms of this Consent Agreement, Dr.
Kennedy agrees to dismiss its Petition with prejudice. The parties waive all right to appeal this
Consent Agreement or the Final Order to be issued in this case, and each party shall bear his own
eosts and attommey’s fees. This Consent Agreement is subject to the approval of the Board of
Directors of Florida Housing (*“The Board™). If the Board does not approve this Consent

Agreement. no Final Order will be issued and this Consent Agreement shall be null and void as if

1t were never executed.



STIPULATED FINDINGS OF FACT

1. Dr. Kenncdy is a Florida not-for-profit limited partnership with its address at
2950 SW 27" Avenuc, Suite 200, Miami, Fl, 33133, and 1s in the business of providing
affordable rental housing units.

2. Florida Housing is a public corporation, organized to provide and promote the

publie welfarc by administering the governmental function of financing and refinancing housing
and related facilities in the State of Florida. § 420.504, Fla. Stat.; Rule Chapter 67-48, Fla.
Admin, Code.
3. The Low Income Housing Tax Credit (“Tax Credit”) program is created within
the Internal Revenue Code, and awards a dollar for dollar credit against federal income tax
liability in exchange for the acquisition and substantial rehabilitation or new construction of
rental housing units targeted at low and very low income population groups. Developers sell, or
syndicate, the Tax Credits to generate a substantial portion of the funding nccessary for
construction of affordable housing development.

4. Florida Housing is the designated “housing credit agency” responsible for the
allocation and distribution of Florida’s Tax Credits to applicants for the devclopment of rental
housing for low income and very low income familics.

5. Florida Housing uses a Qualified Allocation Plan (QAP), the Universal
Application and a scoring process for the award of Tax Credits, as outlined in Rule 67-48.004,
Florida Administrative Code.  The provisions of the QAP are adopled and incorporated by

reference in Rule 67-48.002(95), Florida Admunistrative Code. Pursuant to the QAP, Tax

Credits are apportioned among the most populated countics, medium populated counties, and



least populated counties. The QAP also establishes vanous set-asides and special targeting

goals.

6. The 2009 Universal Cyele Application is adopted as Form UA1016 (Rev. 5-09)

by Rule 67-48.004(1)(a), Fla. Administrative Code, and consists of Parts I through V and

Instructions, some of which are not applicable to every Applicant.

7. Florida Housing’s scoring process for 2009, found at Rules 67-48.004-.005,

Flonda Administrative Code, involvces the following:

a.

the publication and adoption by rule of an application package;
the completion and submission of applications by developers;
Florida Housing’s prcliminary scoring of applications;

an initial round of administrative challenges in which an applicant may
take issue with Florida Housing’s scoring of another application by (iling
a Notice of Possible Scoring Error (“NOPSE™);

Flonida Housing’s considcration of the NOPSEs submitted, with notice to
applicants of any resulting change in their preliminary scores;

an opportunity for the applicant to submit additional materials to Florida
Housing to “cure™ any items for which the applicant reccived less than the
maximum SCore;

a second round of administrative challenges whereby an applicant may
raise scoring issues arising from another applicant’s cure materials by
filing a Notice of Alleged Dcficiency (“NOAD™);

Florida Housing’s consideration of the NOADs submitted, with notice to
applicants of any rcsulting change in their scores;

an opportunity for applicants to challenge, via informal or formal
administrative proceedings, Florida Housing’s evaluation of any item for
which the applicant received less than the maximum score; and

final scores, ranking, and allocation of funding to successful applicants, as
well as thosc who successfully appcal through the adoption of final orders.



8. The 2009 Universal Cycle Application offers a maximum score of 70 points. In
the event of the tie between competing applications, the Universal Cyele Application Instructions
provide for a series of tie-breaking procedures to rank such applications for funding priority
including the use of lottery numbers (randomly assigned during the application process).

9. On or about August 20, 2009, Dr. Kennedy and others submitted applications for
financing in Florida Housing's 2009 funding cycle. Dr. Kennedy (Application #2009-144C)
applied for $2.150,720 of Tax Credit equity funding to help finance thc construction of a 132-
unit affordablc apartment complex in Fort Lauderdale, Broward County, Florida.

10. Dr. Kennedy reccived naotice of Flonida Housing’s initial scoring of the
Application on or about Septcmber 21, 2009, at which time Dr. Kennedy was awarded a
preliminary score of 70 points out of a possible 70 points. and 7.5 of 7.5 possible “tie breaker™
points {awarded for geographic proximity to certain services and facilities), and 6 of 6 possible
ability to proceed tie-breaker points. Florida Housing also concluded that the Dr. Kennedy
application had passed all threshold requirements.

11. On or about October 1, 2009, Florida Housing received a NOPSE 1n connection
with Kennedy’s application. On or about October 23, 2009, Florida Housing sent Dr. Kennedy
NOPSE:s relating to its application submitted by other applicants. Florida Housing’s position on

any NOPSEs, and the effect the NOPSEs may have had on the applicant’s score.

12, On or before November 3, 2009, Dr. Kenncdy timely submitted its cure materials
to Flonida Housing.

13. On or about November 12, 2009, Florida Housing received a NOAD In
connection with Dr. Kennedy’s application. Florida Housing issucd its final scores on Deccmber

3, 2009.



14. At the conclusion of the NOPSE, cure review and NOAD processes, Florida

Housing awarded the Kennedy Application a score of 47 points. The basis for the score was:

e # | Amason(s) Craatmd As Rkt
25 Baseo on information provased by 3 NOPSE, it appears that the Doveloprieont site 15 danded by | NDPSE

one or mpre easerents and thus meets the definifion of Scattered Saes {see subsection 87-
4800201083, FAC.} The Appicark fased t0 commit ic locate each selected feature and
amendy that 5 het und-spechic on each of the Scatered Sies. of ne more than 1448 mile from
the 5 1o wdh e MOSE URIS. OF & compination of both. As a resull, points were awarded only for
those selecied leatures and amerstes that are unit-specific.

35 Based on infomaton provioed by 3 NOPSE,  appears that the Cevelopment sxe s ganded by  [NOPSE
one or mole 2asarments and dhws meets 1he definiion of Scatered Stes  Therefore. the
Development Location on the Applicant Notbcation 1o Special Needs Househoid Referral
Ageryy S should reflect ail of the Scattered Sites. Secause the form is incomplete. the
propesed Development s not edgible for Specal Needs peints.

105 |Based oninformaton provaded by a NOPSE, it appears that the Cevelcpment site s aanded by |[NOPSE
one of more easements and s eeets the definbon of Stakere Sies, Therefwe, the
Develcpment Location on the Locd Government Verfication of Comributian — Grant farm shouid
refiect ak of the Scatlered Sites. Because the form s incomgplete, the proposed Development =
nct eligibie for arey ponts for Local Govemment Contmbubens.

115 |Based on inforrmation prowced by a NOPSE, 4 appears that the Development site 15 owvided by  |NCGPES
one of More easements and Wus meets the definibon of Scatteres Saes. Therefoe, e
Developmen Location on the Local Governmeant Venfication of Affordabie Housing ncermives
forms (Exhibas 47, 48, 49 and 50) shouid reflect all of % Scameved Sies. Because the forms
are neomplete, the proposed Deve cpment is not eligibe for any ponis for Local Gowemment
Incent ves.

15.  Florida Housing also determined that the Kennedy Application faited threshold

rcquirements, stating:

| . . Crawad as
fem ¥ | Fan| Swetion| Sut Ossanpiion Ruasonts) Resuh of
1T mn A 2k Scahared Sites Based on information provided by a OFSE. t appears MOPSE

that the Development site 15 dreded one or more
easements and thus meets the definvbon of Scatiered
Sites (sae subsecthon 4748 002{106). F.AC.). The
Applican: faded to correctly answer the quesihon at Par

Hl.A2 b. of tha Appheation
2T 1] o 1 Sre Plan Approval ! Sased on informaticn provided by 3 MOPSE. 1| appears. HOPSE
Plat Agproval that ihe Development site 15 dovded by one or mone

easemernits and thus masts {he cefindion of Scattared
Sites (see subsechon AT-45.002{100). F A.C.). The 200Q
iniversat Application Insiructons requue nat site plan
approval be gemonstrated for all sies if the proposed
Uevelgpment can#ts of Scatiered Sea. Although site
plan approval has beer Jemanstrated for the site located
at 1004 ‘W Broward Bawkevard. it has not been
gemansirated far the ather sne(sl.

aT 1 c la Availabrimy of Electricity | 2ased on information provwded by a KOPSE, it appears HOPSE
that the Develgpment 3e 14 divdad by one ar mane
Sawamen’s and thuy meets (ne gefirrran of Scattered
Sites  The IDIE Universal Applieatian Instnuctions requane
that evidence ot the avalability of electncity he
damonstrated hor all sites | the propossd Development
consisis of Scadered Siies. Although evddence of the
avadablily of glecinaty has ceen demonsrated for the
=te located at 1004 W Broward Boukvard, it bas not
been dermonitrated for the OMer siefs)

4T I C ib Availlabiiity of Water Based on information prowned by a3 NOPSE, 1 appears NOPSE
that the Dévelopment sie 5 doaded by one or more
edsements and thus meets the defirvkon of Scadered
Sites  The 2000 Universat Application Insinuctions requace
1hat evidernce of the availabiiity of water be demonstrabed
tor all sites if the prapesed Development consisis of
Scattered Sees, Atthough evigence of the avaslabilty ot
water has been demonstrated for the site (ocated at 1004
W. 8roward Baulevard, it has not bean dernonstrated bor

| the other sae(s}



mailto:d@m<>n.",a

lmm# | Part| Saco Subsect Dascription Ruasons) Rasult of
5T n C lec Availatulity of Sewer Based on irformation provided by a NOPSE, it appears MNOPSE
that the Development sde 15 diveded by ane or more
easements and thus meets the defintion of Scattersd
Sitas. The 2008 Universal Appbcation tnstructions require
that evidence of the availabity of sewer be demanstrated
for all sites ff the proposed Development corsisis of
Scattered Sites. Althcugh evidence of the avaability of
sewer has been demonstrated for the sile located at 1004
W. Broward Bouevard, 1 has not been demonstramd for
the other sites}

aT m C 1d Availatiiity of Roads Based on information provided by a ROPSE, (L appears NOPSE
that the Development site is divided by one or more
easements ard thus meets the defirebon of Scattered
Sites. The 2006 Universal Appheation Instructions requine
that evidence of the availatdity of roads be demonstrated
for all sites f the proposed Development conssis of
Scattered Sies. Although evidence of the availabilty of
roads has been demonstraled for the site (ocated at 1004
W. Broward Bouwevard, d has not been demonstraled for
he other stels)

T m c 4 Zoning Based or infarmation prowded by 3 NOPSE, it appears NOPSE
that the Development side 15 dvvxdexd by ane or more
gasaments and thus meets the defintion of Scattared
Sites. The 200 Universa Application instructians require
that evidence of appropnate zonng be demonstrated for
all sites if the proposed Development consists of
Scattered Srtes. Altheugh evidence of apprapriabe zoning
has been demaonstrated for the sde located a1 1004 W.
Broward Boulevard. Al has not been demanstrated for ihe
other site{s).

8T 1]l .S 2.h Scatiered Sites Based cn information provded by a NOPSE. it appeart HOPSE
that the Development site 18 divided by one or more
easements and thus meets 1he defirsticn of Scafered
Sites {see subsecton 8743 0D2{100). FAC) The
Applicant faled to provide the required irformalion for
each of the Scatered Sies at Exhibd 20, as required by
the 2000 Unrversal Applicaton Instrudtions.

Craawd as
lmm# | Part| Section| Subssction Desonplian Reason{s) Result of
aT lii c 5 Ernvirormantal Site Based on information provided by a HOPSE, 1| appears MOFPSE

Assessment that the Devetopment site 5 dowded by one or mone
easements and thus meets the defirnhan of Scattered
Sites {sea subsechon 8708 DOZ(108), F.A.C). Althcugh
evidence that a Phase | ESA has been performed for the
sie kcated at 1004 W. Broward Boulevard, o such
evidence has been provided for the other siteds).

16. On or beforc December 28, 2009, Dr. Kennedy submittcd a Pctition for Review of
2009 Universal Cycle Final Sconng Summary Report pursuant to Sections 120,569 and
120.57(2), Florida Statutes.

17.  The sole issue raiscd by the petition was the determination by Florida Housing
during the Universal Cycle scoring process that Dr. Kennedy’s development site “is divided by
one or more easemcnts and thus mcets the definition of Scattered Sites” in rulc 67-48.002(106).
As noted in the charts above, the determination that Dr. Kennedy consists of scattered sites

resulted in Dr. Kennedy failing threshold requirements and achieving a total score of 47 with )



ability to proceed tie-breaker points when final scores were issued on December 3, 2009. Had
Florida Housing not found that Dr. Kennedy consisted of scattered sites, all threshold
requirements would have been met and Dr. Kennedy would have achieved a total score of 70,
and six ability to proceed tie-breaker points, as well as 7.50 proximity tie-breaker points.

18.  Flonida Housing determined that the utility easement did not divide the Dr.
Kennedy Development site within the meaning of the “scattered sites™ definition of Rule 67-
48.002(106). Thus, Dr. Kennedy is entitled to 70 total points, 6 ability to proceed tie-breaker
points, and 7.50 proximity tic-breaker points. Additionally, Dr. Kennedy has satisfied all
threshold requirements.

STIPULATED CONCLUSIONS OF LAW

1. Pursuant to Sections 120.569 and 120.57(2), Florida Statutes, and Florida
Administrative Code Chapter 67-48, the Board has jurisdiction over the parties to this
proceeding,

2. Florida Housing 1s statutorily authorized to institute a competitive application
process for the allocation of Tax Credits and has done so through Rules 67-48.004 and 67-
48.005, Florida Administrative Code.

3. An agency’s interpretation of its own rules will be upheld unless it is clearly
erroneous, or amounts to an unreasonable interpretation. Legal Envtl. Assistance Found., Inc., v.
Board of County Comm'rs of Brevard County, 642 So. 2d 1081 (Fla 1994); Miles v. Florida A
and M Univ., 813 So. 2d 242 (Fla. 1st DCA 2002). This is so even if the agency’s interpretation
is not the sole possible interpretation, the most logical interpretation, or even the most desirable
interpretation. Golfcrest Nursing Home v. Agency for Health Care Admin., 662 So. 2d 1330 (Fla.

1st DCA 1995).



STIPULATED DISPOSITION
Dr. Kennedy has met all threshold requirements and is entitled to 70 total points, 6 ability
(o proceed tie-breaker points, and 7.50 proximity tie-breaker points.

Respectfully submitted this 15th day of January 2010.

By:@ % \(1/"« ‘

Donna Blanton

Florida Bar No. 948500

Counsel for Petitioner

Radey, Thomas, Yon & Clark, P.A.
301 S. Bronough St., Suite 200
Tallahassee, Florida 32301
Telephone No. (850) 425-6654
Facsimile No. (850) 425-6694

e =

Matthew A. Sirmans

Fiorida Bar No. 0961973

Assistant General Counsel

Florida Housing Finance Corporation
227 North Bronough Street

Suite 5000

Tallahassee, Florida 32301-1329
Telephone: (850) 488-4197
Facsimile: (850) 414-6548




