STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

TOWN PARK CROSSING, L.P.

Petitioner,
FHFC No. 2009-064 UC
Application No. 2009-255C
VS. 2009 Universal Cycle

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

CONSENT AGREEMENT

Petitioner Town Park Crossing. L.P.. (*TPC™) and Respondent. Florida Housing Finance

Corporation (“Florida Housing™). by and through undersigned counsel, herebv present the

following Consent Agreement:

APPEARANCES

For Petitioner:

Michael P, Donaldson

Florida Bar No.: 0802761
Carlton Fields, P.A.

215 S. Monroe Street, Suite 500
Tallahassee, Florida 32302
850-224-1585 (phone)
850-222-0398 (facsimile})
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For Respondent:
Matthew A. Sirmans, Assistant Gencral Counsc)
Florida Bar No.: 0961973
Florida Housing Finance Corporation
227 N. Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329
PRELIMINARY STATEMENT

On or before August 20, 2009, TPC submitted an Application to Florida Housing for
funding through the 2009 Universal Cycle. On December 3, 2009, Florida Housing notified TPC
of the results of scoring its Application and provided TPC with a Notice of Rights pursuant fo
Section 120.569 and 120.57, Flonda Statutes. TPC timely filed a Petition for Review
(“Petition”™) challenging the finding that TPC consisted of “scattered sites™ and therefore failed
threshold requircments and was not entitled to 70 total points and 6 ability to proceed tie-hreaker
points.  Florida Housing detcrmined that the utility easement did not divide the TPC
Development site within the meaning of the “scattered sites” definition of Rule 67-48.002(106).
Thus. TPC is entitled 1o 70 total points, 0 ability to proceed tie-breaker points, and 7.50
proximity tie-breaker points. Additionally, TPC has satistied all threshold requirements.

Upon issuance of a Final Order adopling the terms of this Consent Agreement, TPC
agrees to dismiss its Petition with prejudice. The parties waive all right to appeal this Consent
Agreement or the Final Order 1o be issued in this ease, and each party shall bear his own costs
and attorney’s fees. This Consent Agreement is subject to the approval of the Board of Directors
of Florida Housing (“The Board”). If the Board docs not approve this Consent Agreement, no

Final Order will be issued and this Consent Agreement shall be null and void asif'it were never

executed,
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STIPULATED FINDINGS OF FACT

1. TPC is a Florida for-profit limited partnership with its address at 8380 Resource
Drive, West Palm Beach, F1, 33404, and 1s in the business of providing affordable rental housing
units.

2. Florida Housing is a public corporation, organized to provide and promote the
public welfare by administering the governmental function of financing and refinancing housing
and related facilities in the State of Florida. § 420.504, Fla. Stat.. Rule Chapter 67-48, Fla.
Admin. Code.

3. The Low Income Housing Tax Credit (*"Tax Credit”) program is crcated within
the Internal Revenue Code, and awards a dollar for dollar credit against federal income (ax
hability in exchange for the acquisition and substantial rehabilitation or new construction of
rental housing units targeted at low and very low income population groups. Developers sell, or
syndicate, the Tax Credits to generate a substantial portion of the funding necessary for
construction of affordable housing development.

4, Florida Housing is the designated “housing credit agency™ responsible for the
allocation and distribution of Florida’s Tax Credits to applicants for the development of rental
housing for low income and very low income families.

5. Florida Housing uses a Qualified Allocation Plan (QAP), the Universal
Application and a scoring process for the award of Tax Credits, as outlined in Rule 67-48.004,
Florida Administrative Code.  The provisions of the QAP are adopted and incorporated by
reference in Rule 67-48.002(95), Florida Administrative Code. Pursuant to the QAP, Tax

Credits are apportioned among the most populated counties, medium populated counties, and
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least populated counties. The QAP also establishes various set-asides and special targeting

goals.

0. The 2009 Universal Cycle Application 1s adopted as Form UA1016 (Rev. 5-09)

by Rule 67-48.004(1)(a), Fla. Administrative Code. and consists of Parts | through V and

Instructions, some of which are not applicable to every Applicant.

7. Florida Housing’s scoring proeess for 2009, found at Rules 67-48.004-.005,

Florida Administrative Code, involves the following:

a.

16222753.]

the publication and adoption by rule of an application package;
the completion and submission of applications by developers;
Florida Housing's preliminary sconng of applications;,

an nitial round of administrative challenges in which an applicant may
take issue with Florida Housing’s scoring of another application by filing
a Notice of Possible Scoring Crror ("NOPSE™):

Florida Housing’s consideration of the NOPSEs submitted. with notice 10
applicants of any resulting change in their preliminary scores;

an opportunity for the applicant to submit additional materials to Florida
Housing to “cure” any items for which the applieant received less than the
maximum score;

a second round of admimsirative challenges whereby an applicant may

raise scoring issues arising from another applicant’s cure materials by
filing a Notice of Alleged Deficiency (“NOAD™):

Florida Housing’s consideration of the NOADs submitted, with notice to
applicants of any resulting change in their scores;

an opportunity for applicants to challenge, via informal or formal
administrative proceedings, Florida Housing’s evaluation of any item [or
which the applicant received less than the maximum score; and

{inal scores, ranking, and allocation of funding to successful applicants, as
well as those who succcssfully appeal through the adoption of final orders.



8. The 2009 Umversal Cycle Application offers a maximum score of 70 points. In
the event of the tie between competing applications, the Universal Cycle Application Instructions
provide for a senes of tie-breaking procedures to rank such applications for funding priority
including the use of lottery numbers (randomly assigned during the application process).

9. On or about August 20, 2009, TPC and others submitted applications for
financing in Florida Housing’s 2009 funding cycle. TPC (Application #2009-255C) applied for
$1.735,993 of Tax Credit equity funding to help finance the construction of a 100-unit affordable
apartment complex in Davie, Broward County, Florida.

10. TPC received notice of Flonda Housing’s initial scoring of the Application on or
aboul September 21, 2009, at which time TPC was awarded a preliminary score of 66 points out
of a possible 70 points, and 7.5 of 7.5 possible “tie breaker™ points (awarded for geographic
proximity to certain services and facilitics), and 6 of 6 possible ability to proceed tie-breaker
points. Florida Housing also concluded that the TPC application bad not passed all threshold
requirements.

11. On or about October 1, 2009, Florida Housing received a NOPSE in connection
with TPC’s applicatiou. On or about October 23. 2009, Florida Housing sent TPC NOPSEs
relating to its application submitted by other applicants, Florida Housing's position on any

NOPSESs, and the effect the NOPSEs may have had on the apphcant’s score.

12, On or before November 3, 2009, TPC timely submitted its cure materials to
Florida Housing.

i3. On or about November 12, 2009. Florida Housing received a NOAD in
connection with TPC’s application. Florida Housing issued its final scores on December 3,

2009,
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14. At the conclusion of the NOPSE, cure review and NOAD processes, Flarida

Housing awarded the TPC Application a score of 47 pomts. The basis for the score was:

23 As acwre to fem 1T, the Apploam provaded an amended iegal deserginn ang skatch cof e ||-"ma
property. Gased on inforrnatoe: provides by a MOAD, ¢ agpears that the Ceveleprment site 13
dardxt ty ane of more easeriénts and thus meets the celfintion of Seattered Sites (see
subsection 67430020108, F A.C ). The Appicant faled to comenit 10 locate each se ected
feature and armenity that is not unil-specific an each of bre Scattéved Sites, o7 ™0 More than 1116
mile from the site with the most units, or a combnaton of Both. As 3 result, poirts were awaded
| only for those selected features and amenites that are unit-specds

55 As 2 oure Ip item 1T, the Applicant provded an amended legal desarpnon and sketch of e Finz
property. Based on informabon: provided by a NQAD, & appears hat the Ceweleprrent site 15
dvided Iy one o more easements and fus meets the definifion of Scattered Sites (see
subsechon §7-43 002(108%, F A C.). Therefore, the Development Locaion on the Applcan
Nobicabon to Speciai Meads Househoid Referrai Agency form shouid reflect all of the Scartered
S4es. Because the form s incomplete, the proposad Deveogment is not 2ligible for Spegal
Meeds pcims.

10S  |As acure i kem 17, the Applc ant provided an amended legal desangmon ane siatch of the Fingé
peoperty. Based on infarmaon provided iy a NGAD, ¥ sppears that te Develcpment sitz 15
divicked by one of more azsements ang hus meets the gefndion of Scamered Sies (see
subsection 6743 002/ 106), F AC + Therefore, the Development Locaton on the Lad
Goveerenent Verfication of Conanrnan - Loan form {Exhibts 45) should reflect all of the
Scattered Sites. Because the lom is mcompiete, the Applicant was net eligphie for points fer this
conmibubon, No ¢lher Locat Goverrenest VenScaton of Contnbuion fonns were provides anc
the Applicaten 5 not esgible &r atomatic ponts.

115 |As a cure to ke 3T, the Apphcant provded an amended legal desorption ang sketch of the Finaf
pecperty. Based on informaben provided by 3 NOAD, 1 appears that the Development site 15
dratiedt by one or more sasements and thus meets the cafinion of Scatered Sees (see
subsection 67-48.002(108), F A.C.}. Therefore, the Development Locatar o the Local
Government Verficatan of Affordabie Housing Incentives forms [Exhibas 47 44, & ano 500
shouic refiect all of the Scattered Sites. Because the forms are incomglets. e ceoposed
Developmert: «s not exgble for any ronts for Local Gowemmans incenbves.

15.  Florida Housing also determined that the TPC Application failed threshold

requirements, stating:

ITn A 2b Seoattered Sites As 3 cure 1S tam 1T, the Applcant prowded an smended Fina
legai description and skatch of the property. Based an
irdormation provded by a NOAD . it appears thal the
Development site :5 divded by one or more easements
and thus meets the defniton of Scantered Sites (see
subsechion §7-43.0020108), F.A.C ). The Agplicant faied
@ corecily answer the questen 2 Fart IF.A2.6. of the
Aopinaton.
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Scattered Sites

|AS a cure to #em 1T, the Applcami prowsted an armnerded

legal desariplion and sketch of the praperty. Hased on
rdmnamnpwdedbyamm it appears that the

Lite 5 divched by one oF more easemesls
and thus meats the defryton of Scattered Sites 15ee
subsechon 6748 0020108), F AC.1. The Applcan: faled
0 provde the requened nikamation for each: of the
Scatered Sitas at Exhibt 28 as requared by the 2006
Universal Applicabon insgustions,

Fina

g7

Sne Plan spproval )
Fial bppvovad

As 2 cure i aem 1T, the Applcare provded an amended
legal desoriction and skeich of the property. Based on
rformatian provides by a NOAD, it agpears that tha

site 15 divided by one or more easemerts
and thus meets the dafnition of Saanared Sites see
subsechon B7-43 0G2) 106}, FA.C.). Therefore, the
Agplicant faled wo demensirate sibe plan aporoval Tor al
sibes 35 recuirer by the 2000 Universak Appication
Inskructions.

Fina

W0

Avaahility of Eacricty

As a cure to tem 1T, the Apphcam provaded an amendad
legal cescrphtn and sistch of the prOPETy. Based on
nformation proweded by a NOAD, it appears that the
Development sde 5 divded by one or mcre sasaments
i thus meeds the defnit on of Seattered Siwes (5ee
subsechors 67-48 6021081 F A C ). Therefure, the
Agplicant failed 0 demonstrae availabrity of clactr aity for
& snes as recared by the 2000 Unversai Appacation
Instrutions

Fina

"T

1
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Fuadability of Water

AS 3 cure ip ftem 1T, the Bppican? provated an amended
lenal cescnption and sketch of the property  Based on
nfrmation provided by a NCAD. it appears hat the
Dievelopmeant site :5 divided by one o more edsemeants
nd thus meets tha defnibon of Scattered Siles (see
subsecton 8748 000408, F AC.). The 2000 Liniersal
Apgiication Inswuctons require that avadlability of veater
be demonstrated ior all sites if the proposed Deveicpment
oonsists of Scatered Sims. Therefora, the Appacay

failed bo dermorsirate vaiahility of water for all stes as
requiret by the 2008 Universai Application Instruct-ons.,

Fina

127

Fivaiability of Sewer

]Ea cure to fem 1T, the Applcar pronded an amended
kegal geseription and skelth of the propeny. Based on
nfrmgtion provided by a NOAD. it appears that the
Develtopment site :5 divded by one or mone eassmenc
am thus meets the defnison of Scadered Sites (see
subsecton §7-48 802(108). FA.C\. Therelore, the
Apphcant faled o demponsirate availabliy of sewar for al
sites as requirad by the 2000 Universis Apgiication
knstracticns.

Fina

13T

3d

Awalability of Roads

AZ @ eure bo fem 1T, the Apphcant provcied an amended
kegal descriphan and sketch of the property. HBased on
niormation provided by a NGAD. it appears that the
Development sie 5 divided by one or Mmore gasements
and thus meets the defnibon of Scatteres Sikes | see
subsection 87-49.002(10¢). F A C.). Therefore. the
Apniicant faled 1 demonsirate availeity of roads for all
sites as required by the 2008 Universa Appicaton
Instructions,

Firvai

14T

Zavrg

45 a sure o tem 17, the Appkear: srowdad an amesdad
legal gescrption and skeich of the property. Hased on
infotmation prinnded by a NOAL it #ppears that the
Cevelopment st 1 diveied by one or mgre easemets
and thus meets the definibion of Scattered Sites (see
subsecton 57-43.002(100), FAC) Therefore, the
Apphcant Taled 1 demonsirae appropnate morang for all
sites as required by the 2000 Universa Appecation
instructons.

HE

As 3 cure 1o tem 1T, the Appicant proweded an amended
legalcﬁesmp‘bmandskebﬁwiﬂwprm Based on
rrmaton provided by 3 NOAD. it appears that the
Drevelopment sie 5 dived by one of More easements
ang thus meets the defnton of Scattered Stes (see
subsecton §7-44.002( 1DEL F A.C.). Therefore, the
Appiieant fxied 1o demonsirate that 2 Phase | ESA has
beerr perfoernad for all siles a5 requires by the 2000
Universal Applicaton Instrections,

Fina




16.  Florida Housing also determined that TPC failed to achieve selected ability to

proceed tie-breaker points stating:

A The Applcation is ol aligioie for 1 Ab=ty o Pruceed Tae-Breaker Ponl for sae pian approval. Finae
See em BT above.
24 The Appheavon s not ehgible for 1 Abdty tc Proceed Tie-Breaker Poir for avaitabeity of Fina
excircity. See #em 10T above.
A “he Apphcabon 15 nat eligible for 1 Abisty w Proceed TaBreaker Poirt lor valabidity of water  (Fina
See bemn 117 above
1A The Apphcation is not eligibie for 1 AL 1y 1 Praceed TweBreaker Point for avalabinty of sewer. (Fina
Se tem 127 above.

54 “he Apphcation is not eligible for * Abdity 1o Proceed Te-Breaker Foid for avaiabity of roads.  [Fina
See ltem 137 abowe.

a8 The Applcation is not elyihke for 1 Abéty 10 Proceed T.e-Breaker Point lor appropnate zoning  |Fin
aee iand use. Tee ltem 14T abowe

17.  Finally, Florida Housing determined that TPC failed to achieve selected proximity

tie-breaker points:

1P As 3 cura to e 1T, the Applcant provded an amended legal descrption and sketch of the Fina

Based on iformation provided by a NQAD, n appears that the Development site s
awrded by one or more tasements ara thus meets the defindion of Scatizred Sites (see
sihsechon 6748 002108 FAC). Per subsesten 87-48 02 115), FAT | d a2 Oevelapment
oonsists of Scattered Sies. te Tie-Breaker Measurerment Part must be weated in e parce
with the most units. Becauss the Apphcant ad nat provide infomation for each of ks szattered
sites, at Exhibet 2C, FHFLC 5 unable to verify that the Tie-Breaker Mayasament Pau s on the
site with the mest units and themfore ¢ smpossibie to measyre e dstance batwean it ang the
oher serv.ees,

1P #s a cure iy tem 1T, the Appheant provided an amenced legal descrption and skch of the Fina
property. Based on informatio: prosntied by a NORD, £ appears thar the Develcpremt Site s
divided by ane or maore easements and thus meets the defrion of Scattered Sites [see
subsection §7-48,GG20 100}, F.ALC). The YogNo bex was not checked within the Surveyor
CmmmMmmdmnt&EMpmldtm&m Sites 15 wan
112 e of the Tie-Breaker Measurement Pant  Therefore. the korrn could not be scored

ap As a e i Bem 1T, the Applcard provaded an amended legal desarpton andt skeech of the Fina
property. Based on information prowided by a NQAD, it appears that the Cevelepment sits
videa by one of mone easesnants and thus meets tha defmtion of Scatered Sites (see
ﬂbsec:lmﬁ?%OO"Uﬂﬂ; F.AC.). The YesNe box was not checked within the Surveyar
Certication form certfirng that part of koundary of each parce! of the Scatered Sites 15 wehen
112 mvie of the Tie-Breaker Measurement Point, Therefare. the form could ot be scored.

iz As 3 cureiz tem 1T, the Apploart provaded an amended legal desorgption ana sketch of the Fina
property. Based on informaton previdec by a NOAD, € appaars that the Develepment site 15
devited by pne or mone easements and thus meets the defingon of Scaltered Sitas (see
subsaction 8748 802(108), F A.C.]. Per subsection 87-48.002 1151, F.A C.. 4 3 Development
consists of Seaffersd Sites, the Tie-Bragker Measuremernt Paing mhminmm
with the most units. Because the Apphcant cid nat provige informmazon for each of its scaltereg
Sites #t Exhibw 20. FHFC &5 unabie to verify that the Tie-Breaker Measuremen Poind s on the
sibe with the most wrats and therefors £ mmpassible lo measure ™e &stance batwean || & he
Other seneces.
43 As J curs te #em T, the Applcant provded an amended iegal descnpiion anc sketoh of he Fina
property. Based on iformation provided by 3 NOAD, ¢ appears than ihe Cevelcprrent sita is
avides by one of mone easements anc thus meets ke defindion of Scatered Sites isen
subsacthon 6758 C02(106), F A C.i. Per suosechon B748.002:415), F A.C., § 2 Deselopmen
cansists of Scatiered Sies, the Tie-Breaker Measurement Print rust be ocated in $he parce:
with the mosi unds, Because the Appécant did nox prowide information for each of its scabtered
sites @t Exhibs 20, FHFC & unabie io venfy that the Twe-Breaker Measurernant Pant = on the
sike with the most unds and themdiore | mpossibie o measure the dstance between L 2w e
other servoes.




5P As 3 cure % #em 1T, the Applcant provded an arended legal desorpnon anc skecch of the Fina
property. Based on informanon provided by a NQAT), & appears that the Developmem site s
duded by ome or more easements and fus mes the defretion of Scattered Sites (see
subsection £7-48 002{108), £ A.C}. The YesMNo box was not checked within the: Suneyar
Certification form oerzfying that part of soundary of each parcel of thie Seattereq Sites s wihr
152 mie of the Tie-Brezker Measurement Pont. Therefore, the ferm could mot be sooved

EF A5 3 cure to tam 1T, the Apphcant provded an amended lepal descrzec e shesch of e Fira
property. Basad oninfermabon providea oy a NQAD, B appears that the Developrrent ste =
dhwided by one of moe easaments ard thus meets the defirruan of Scattered Sites (ses
subsecton 67-42.8020100:. F A.C.). The Yes/Mo how wat nal checked within tha Surveyor
Certifixztion foem centfying that part of boundary of each paroel of the Scatiered Sites s wahn
112 mvie of the Tie-Breaker Maasurement Pont, Thersfare. the forn could not be scored

aP Becxise the Applicalion does not quaaiify as an Urban «-Fi Development. /see tem 1C), The Fina
Appticant is rot eligibie for auomatic 375 prosimity pairits.
AP As. 3 cure to dem 1T, the Applcart proweded an amended legal desanption anc skesch of the Fina.
pregerty. Based on infoamabin provided by 3 NOAD, & appears that the Cevelcpment sie &
dhwiciad by one or more easements ang thus meets the defretion of Scatterad Sites {see
subsechion 6748 G021 108), F AC.). Per subsection 8748 002:115), FALC | £ 3 Developmen:
consisss of Scartersd Sites, the Tie-Breaker Mezsurament Paint must be ioeated in e pamcal
with 1he most s, Because the Appleant gid not provide informaton: for each of its scaitersd
sites @1 Exhibad 20, FHFC is unabie to verrfy that the Tie-Breaker Measiurernem Pour w5 on e
site with The most units and therefcre & smpossible to maeasure Twe dstance bevween it anc the
existrg Developmerds on the Prowmity Lt

18. On or before December 28, 2009, TPC submitted a Petition for Review pursuant
to Sections 120.569 and 120.57(2), Florida Statutes,

19. The sole issue raised by the petition was the determination by Flonda Housing
during the Universal Cycle scoring process that TPC's development site “is divided by onc or
more easements and thus meets the definition of Scattered Sites™ in rule 67-48.002(106). As
noted in the charts above, the determination that TPC consists of scattered sites resulted in TPC
failing threshold requirements and achieving a total score of 46 with 0 ability to proceed tie-
breaker points when final scores were issued on December 3, 2009. Had Florida Housing not
found that TPC consisted of scattered sites, all threshold requirements would have been mct and
TPC would have achieved a total score of 70, and six ability to proceed tie-breaker points, as
well as 7.50 proximity tie-breaker points.

20. Florida Housing determined that the utility easement did not divide the TPC
Development site within the meaning of the “scattered sites” definition of Rule 67-48.002(106).
Thus, TPC is entitled to 70 total points, 6 ability to proceed tie-breaker points, and 7.50

proximity tie-breaker points. Additionally. TPC has satisfied all threshold requirements.
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STIPULATED CONCLUSIONS OF LAW

1. Pursuant to Sections [20.569 and 120.57(2), Flonida Statutes, and Florida
Administrative Code Chapter 67-48, the Board has jurisdiction over the parties to this
proceeding.

2. Florida Housing is statutorily authorized to institute a cotnpetitive application
process for the allocation of Tax Credits and has done so through Rules 67-48.004 and 67-
48.005, Florida Administrative Code,

3 An agency’s interpretation of its own rules will be upheld unless it is clearly
eIToneous, or amaunts to an unreasonable interpretation. Legal Envil. Assistance Found., Inc., v.
Board of County Comm 'rs of Brevard County, 642 So. 2d 1081 (Fla 1994); Mifes v. Florida A
and M Univ., 813 So. 2d 242 (Fla. 1st DCA 2002). This is so even if the agency’s interpretation
is not the sole possible interpretation, the most logical interpretation, or even the most desirable
interpretation. Golfcrest Nursing Home v. Agency for Health Care Admin., 062 So. 2d 1330 (Fla.
1st DCA 1995),

STIPULATED DISPOSITION
TPC has met all threshold requirements and is entitled to 70 total points, 6 ability to

proceed tie-breaker points, and 7.50 proximity tie-breaker points, e

Respectfully submitted this 15th day of January 2010.
. . j_. ’ P ,

By

Michael P. Donaldson

Flonda Bar No.: 0802761
Carlton Fields, P.A.

215 S. Monroe Street, Suite 500
Tallahassee, Florida 32302
850-224-1585 (phone)
&50-222-0398 (facsimile)
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By: Wellington FL. Mef¥ert 11
Matthew A. Sirmans

Florida Bar No. 0961973
Assistant General Counsel
Florida Housing Finance Corporation
227 North Bronough Street

Suite 5000

Tallahassee, Flonida 32301-1329
Telephone: (850) 488-4197
Facsimile: (850) 414-6548
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