STATE OF FLORIDA
FLORIDA HOQUSING FINANCE CORPORATION

WESTMONT PARK PARTNERS, LP FHFC Application No. 2009.0187C

THE VERANDAS OF PUNTA GORDA, LLP FHFC Application No. 20609-0154C .

JANIE POE ASSOCIATES 3, LIC FHFC Application No. 2009-089C
NVC - SPRING HillL, LTD, FHFC Application No, 2009-0208C
Petitioners, FH’ Fe. Na, 2010 - GENVC..

V5.

FLORIDA HOUSING FINANCE CORPORATION,

Respondent,

‘;‘

AMENDED PETITION FOR ADMINISTRATIVE PROCEEDING

Petitioners, WESTMONT PARK PARTNERS, P ["Westmont”]; THE
VERANDAS OF PUNTA GORDA, LLP ["Verondas”l; JANIE POE ASSCCIATES 3, UC
{(“Janie's Garden”}; NVC -~ SPRING HitL, LTD {*NVC?], {collectively "Pelitioners”],
pursuant o Sections 120.569 and 120.57, Florida Stalutes, ond Rules 28-106.301 ond
&7-48.005(5), Florido Adminisirative Cade {"F.A.C."}, hereby request an administrative
proceeding to chollenge the erroneous scoring and ranking by Respondent, the FLORIDA
HOUSING FINANCE CORPORATION {"Florida Housing”l, of several competing
applicotions for funding in the 2009 Universal Application Cycle. The challenged octions
resulted in Florida Housing denying Petifioners requested federal tox credit tunding.  in

support, Petitioners provide as follows:
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1. The nome and address of the agency affected by this action is:

Floride Housing Finance Corporation

City Center Building, Suite 5000

227 N. Bronough Street

Tallahassee, Florido 32301-132¢9

Florida Housing is @ public corporation created by low in section 420.504,
Florida Statutes, to provide and promote the financing af affordable housing and related
facilities in Florido, Florida Housing is an “ogency” as defined in section 120.52{1},
Florida Stoiutes, and is therefore subject to the provisions of Chapfer 120, Florido
Statutes.

2. Petitigners are Florida corporations and limited portnerships in the business
of providing offordable housing. The business addresses of the Petitioners are os follows:

A} Westmoni, B380 Resource Drive, Suite 1, West Palm Beach, Floridg 33404

B} Verandos, 3629 Madaco Lane, Tampaq, Florido 33618

C) Janie's Garden, 3 East Stow Road, Marlion, New Jersey 08053

D] NVC, 2602 Merida Lane, Tampa, Florida 33618

3. The name, address, telephone number, and fox number of the Petitioners’
atiorney, which shall be the Petitioners’ address and telephone number for service
purposes during the course of this proceeding is:

Michael F. Donaldson

Carlton Fields

215 8. Maonroe Street, Suite 500

Tallohassee, Florida 32301

Telephone: {850) 224.1585
Facsimile:  {B50) 2220398
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The Low Income Housing Tax Credit Program

4.  Each Petitioner has applied for on award of Llow Income Housing Tox
Credits, the sale of which will provide o significont portion of the funding for the
construction of their respactive offordable housing developments.  The United Siates
Congress has created this program, governed by Section 42 of the Internal Revenue
Code ["IRC"}, by which federol income housing tax credits are allatted onnuolly fo each
state on a per capila basis io help facilitate privote development of affordoble low-income
housing for fomilies, These tax credits entifle the holder to o dollardor-dollar reduction in
the holder’s federol tox liahility, which can be taken for up 1o ten years it the project
continues to satisly oll RC requirements,

5. The tax credits allocated annually to each skite are awarded by state
"housing credit agencies” io singlepurpose applicant entities created by real estate
developers to construct and operate specific multifamily housing projects. The applicant
entily then sells this tec-yeor stream of tax credits, typically to o “syndicator,” with the sale
proceeds generating much of the funding necessary for development ond construction of
the project. The equily produced by this sale of tax credits in turn reduces the amount of
longterm debt required for the project, making it possible to operate the project ot below-
marketrate renis that are affordable to low-income and extremely-low-income tenants.

8. Pursuant fo section 420.5099, Florida Statutes, Florida Housing is the

designated "housing credit agency” for the State of Florida and administers Florida’s low-
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income housing tax credit program. Through this program, Florida Housing allocates

Florida’s annual fixed pool of federal tax credils io developers of affordable housing.

The 2009 Universal Application Cycle

7.  Florida Housing’s available pool of federal fax credits each year is limited;
accordingly, uffordable housing developers must compete for this limited funding. To
assess the relotive merits of propased developments, Floride Housing has esiablished a
competitive application process pursuant to Chapter 67-48, FA.C. As sef forth in Rules
67-48.002-005, F A.C., Florida Housing’s application process for 2009 consisted of the
following:

a. the publication and oduption by rule of a “Universal Application

Packoge,” which applicants use to apply for o variety of Floride Housings' odministered
funding progroms, including federal tax credits and SAlL loans;

b. the completion and submission of applications by developers;

c. Florids Housing’s preliminary scoring of applications (“Preliminary
Scores”’};

d. an initial round of adminisirative challenges in which an opplicant moy

take issue with Florida Housing’s scoring of another application by filing o Notice of
Possible Scoring Error {“NOPSE");

e. Flotida Housing's consideration of the NOPSE’s submitted, with nofice
to applicants of any resulting change in their scores {"NOPSE Scores”};

f an opportunity for the applicant to submit additional materials to Florida
Hausing to “cure” any items for which the applicant received less than the maximum
score;

g. a second round of administrative challenges whereby an applicant may
raise scaring issues arising from another applicant's cure materials by filing a Notice of
Alleged Deficiency ["NOAD");
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h. Florida Housing’s cansideration of the NOAD's submitted, with notice to
opplicanis of uny resulting change in their scores {“Finol Scores”;

3 An opportunity for an applicant to challenge, via informal ar formal
administrotive proceedings, Florida Housing's evoluation of any item in their own
opplicatian for which the applicant received less than the moximum score;

i Finol Post-Appecl Scores, ranking, and allocotion of tox credit kinding
to applicants, adopted by action of Flaride Housing’s Board of Directors; and

k. An apportunity for opplicants to challenge, via informal or formal
administrative proceedings, Florido Housing's finol scoring and ranking of competing
applications where such scoring and ranking resulied in o denial of Flarida Housing's
funding fa the challenger.

PETITIONERS’ APPLICATIONS

B. On or obaut August 20, 2009, eoch of the Petitioners submitted on
application to Florido Haousing seeking competitive 9% housing tox credif funding.
Waestmont applied for $1,823,9035 in onnual tax credits 1o help finonce the development
of its project, a 132-unit opariment camplex in Orange County, Florida, Verandas
applied for $1,144,046 in annual kax credits fo help finance the development of its
project, o &0wunit apartment complex in Charlotte County, Florida.  Jonie's Garden
applied for $1,144,046 in annual fox credits to help finance the development of its
project, o 73wnit opartment complex in Sorosote County, Florida. NVC applied for
$1,275,000 in annual tox credits ta help finance the development of its project, a 90-unit
opariment complex in Hernando County, Florida.

9. On February 26, 2010, Florida Housing's Board of Directors odopled

"Final Post-Appecl Scores ond rankings.” Westmont met all of Florida Housing's

PGTI6RIZE 5



threshold application requirements, received the maximum base application score of 70
points, the maximum abilitytoproceed tiebreaker score of 6.0 points and the maximum
proximity tie-brecker score of 7.5 points. The Verandas project met all of Florida
Housing’s threshold application requirements, received the maximum base application
score of 70 points, the maximum ability-to-proceed tie-brecker score af 6.0 points and the
maximum proximity fiebreaker score of 7.5 points. The lanie's Garden project met oll of
Florida Housing's threshold opplication requirements, received the maximum base
application score of 70 points, the maximum ability-toproceed tiebrecker score of 6.0
points and the maximum proximity lie-breaker score of 7.5 points, The MVC project met
all of Florida Housing's threshold applicatian requirements, received the maximum base
application score of 70 points, the maximum abilitytoproceed tiebreaker score of 6.0
points and the maximum proximity tiebrecker score of 7.5 paints. Each of the
Pefitioners’ applicofions were in leveraging Group A ond eoch of Pefitioner’s
applications were properly designated Priority | applications.

10, All Petfitioners would hove received the requested fax credit funding if not
for Florida Housing's erroneous final scoring and ranking of the foliowing opplications:
{a) Town Park Apartments, Application No. 2009-244C; b} Howell Branch Cove,
Application No. 2009-247C; [c} San Remo Court, Application No. 2009-246C; [d} The
Fountains at Parshing Park Ma, 2009-240C; {e} Ability Mayfair Application No. 2009-
121CH; (f} Dr. Kennedy Homes, Application No. 2009-144C, and (g} Ehlinger

Apartments, Application No. 2009-146C.
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1 The Verandas, Janie’s Garden, and NVC applications competed for fax
credit funding in the Medium County Geographic SetAside.  Pursuant to Florida
Housing's ranking methadology, there are not encugh tax credits to fund these deals. As
explained below, if Florida Housing had not erconecusly scored Applications No. 2009-
244C, 2009-248€C ond 2009-247C, Pelitioners the Verandas, Janie’s Gorden, ond NV
would have received their requested tox credit funding for the Medium County Category.
These Petitioners’ substantiof inferests are therefore materiolly ond adversely affected by
Florida Housing's improper actions ond these Petitioners have stonding to chollenge those
actions in this proceeding.

12.  Wasimont competed for tax credit funding in the Lorge County Geographic
Sel-Aside. Pursvant to Florida Housings ronking methodology there are not enough
credits to fund this deol. As explained below, if Florido Housing had not srronecusly
scored application 2009-240C, 2009-144C, 2009.146C and 2009-121HC, which are
oll large County application, Westmont would have received its requested tax credi
funding. Westmont's substantial interests are therefore materially and adversely affected
by Florida Housing’s erroneous octions and Wesimont hos standing to challenge those
actons in this proceeding.

Related Applications and Priority 1/Priority Il Application Designation

13.  The issues raised in this challenge concern Florida Housing's failure to
implement the application limitation provisions of the 2009 Universal Application in

issuing its final scores and rankings. In the 2009 Universal Cycle, Florida Housing odded
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a new campanent fo the opplication process which requires eoch Applicant to designate
its Application as o *Priority 1 or “Pricrity I” Applicotion. In essence the applications
submifted by related Appliconts, Develapers, the Principals or Affiliates of on Applicant,
and the Principals or Affiliates of o Developer will, callectively, be cansidered a “Pool of
Related Applications,” and within eoch Pool of Reloted Applications there can be no
more than three Priority | applications, unless Applicants within the Pool have entered inta
loint Ventures with a Non-Profit Entity or Public Hausing Authority. It Applicants within a
Pool of Related Applications hove entered into such “Joint Venture” relationships, then up
io three joint Venlyre Applications within o given Pool can also be designated os Priority |
applications. In essence, the rule limits Related Applicants to @ maximum of six Priority |
Applications, including a minimum of three Joint Venture applications.  All Priority |
applications for o given SetAside ore funded before any Priority I applicotions are
funded.

Basis for Priority | and Priority Il

14, The purpose of the Priority |/Priority Il imitotion was to level the playing
tield so that oll applicants would have a fair opportunity fo compete for limited funding
resources. Over the years certain applicants were flooding the application process with
increasing numbers of applications.  With the increase in the number of applications
being submitled, come the realization thot many opplications being submitted, sa;mlled
“shell opplications,” were not as complete or “fully cocked” as in the past. in essence, it

was perceived that opplicants were submitting applicotions to befter their chances of

167368122 g



obtaining a low [ond thus more favorable} loftery number with no real intent to proceed
with all submitted opplications. This perception is supported by the number of submitied
applicotions with curable errors that applicants elected not to cure.

15.  The proctice of submitting lorge numbers of applicotions is known in the
business as buying loftery tickels or lottery balls, in effect for $3,000 each [the
application fee charged by Florida Housingj. For example, in the 2008 Cycle one
applicant {Atlantic Housing) submitted 49 applications. This number of applications was,
by for, more than any other opplicant. Many, it not most, applicanis would be unable o
afford the $147,000 it would cost simply to submis that number of applications. The
more opplications submitted by an applicant, the befter chance that applicant has ot
obtaining at least one, if not multiple, low lottery numbers. Notwithstanding the efforts of
Florida Housing fo avoid this outcome, the vast mojority of fax credit allocations awarded
over the past several years have been awarded bosed upon the lottery number drown by
the applicant. In 2008, for example, 85% of the tax credits dllocated to opplicants by
Florida Housing were determined by the lottery number assigned to the application.
indeed in 2008, over 40% of the tax credit dllocotion went to two lorge developers
which included Ailantic. likewise, 40% of the available SAIL funds went to Atlantic. {See
Atlantic Housing Partners ILP v. Florida Housing, [FHFC Case Mo, 09-22&7 RP} fwhere
Atlantic unsuccessfully challenged the current Priority 1/Priority Il System)).

16.  Implementation of the Priority |/Priority Il provisions was infended to help

ensure that Florida Housing’s limited resources are ollocated in an efficient manner by
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ensuring thot the opplicafions received are ready to proceed and not mere shell
opplications.  Sioff time was being obsorbed with reviews of applications that were
neither ready, nor intended, to proceed absent a favorable lottery draw. Ability to
proceed wos selected os o limiling criterion becouse of the imporiance of timely
commencement and completion of construction to a project’s obility fo refain the lox
credits allocated ta it. A low-incame housing tox credit allocation may be lost, not only ta
the development but to the State, if o development is not timely completed.

17.  The Priority 1/Priority il provisions olsa oid Florida Housing in promoting
diversificalion in iis portfolio of Developments, ensuring thot the Siofe of Florido’s
affordable housing stock is not concentrated in the hands of only o few Developers,
thereby protecting the State’s investment in affordable housing. In this regard, the
provisions help ensure the maximum use of resources and minimize the risks inherent in o
limited base of developers. Indeed, Florido Housing is on record as asserhing thot o lorge
concentration of Florida Housing's development porifolio in a smaller group of developers
wauld be o “disastraus” situation in the current financial market.

18.  Additionally, requiring Developers to select three or six Developments as
Priority | applicatians would encourage lacal governments to commit funding and support
to those prioritized Developments. Requiring Developers fo prioritize their Applicotions
will result in o smaller pool of higher quality Applications, placed in locations more in
need of affordable housing. For these reasons, it is imperative that Florida Housing

properly implement the Priority | and Priority il rules. local governments often are not in o
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posifion 1o determine which applications are real and which are shell. Forcing the
applicanis to make this defermination saves local governments from atierpting to sort
through competing demands for commitment of local funds.

19.  All Applications not expressly designated as Priority | Applications by the
Applicant will be designated as Priority 1l Applications.  The Universal Application,
Instructions and Rules define the applicable terms and fists certoin occurrences and
circumstances that will result in an Application being designated o Priority Il application
by Florida Housing even if the Applicant designated the Application s Priority 1.

20.  “Pool of Related Applications” pursuant o Rule 67.48.002{87) FAL.
means a group of Relaled Applications comprised of all Related Applications submitted in
the same Funding Cycle that share omong such Related Applications one or more

Principals or Affiliates or Developer,

21, “Principal” is defined ot Rule 67.48.002(92} F.A.C. 1o mean i} any generdl
partner of an Applicant or Developer, any limited pariner of an Applicant or Developer,
ony manager or member of an Applicant or Developer, any officer, director or
shareholder of on Applicant or Developer, {ii} any officer, director, shoreholder,
manoger, member, general poriner or limited partner of an Applicant or Developer, {iii}
any cfficer, director, shareholder, manager, member, general portner or limited partner
of any manager or member of an Applicant or Developer, and {iv} any officer, director,
shareholder, manoger, member, general poriner or limited pariner of any shareholder of

an Applicant or Developer.
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22.  “Affiliate” is defined ot Rule 67-48.002{4) F.A.C. to mean any person that,

(it direcly or indirectly, through one or more infermediories, confrols, is conirolled by, or

is_under common confrol with the Applicant or Developer, liil serves as an officer or

director of the Applicant or Developer or of any Affiliale of the Applicant or Developer,

fiil) directly or indirecily receives or will receive a financial benefit from a Development

excep! as further described in Rule 67-48.0075, FAC,, or {ivl is the spouse, parent,

child, sibling, or relative by marrioge of a person described in (i}, (i} or {iii} above.
{erphasis supplied).
23, Additiondlly, the Application Instructians, at Part I[B][?] provides as follows:

All Applications designated as Priority | Applications within a Pool of
Related Applications will be deemed by the Corparation to be Pricrity Il
Applications if (i) the Declaration of Pricrity | Related Applications form is
nol provided in each Application designoted os o Priority | Application
within the Pool of Reloted Applications, as required in parograph B.4.
above or (i} it is determined that the number of Applications
designated as Priority | Applicatians within the Pool of Related
Applications exceeds the limitations outlined in paragraph
B.3. abave. (emphasis eupplied).

24. Further the Instructions of Part [{B}{3] provides as follows:

There is no limit o the number of Related Applications within o Pool of
Related Applications that may be submitfed. However, within o Pool of
Related Applications no more than six (6} Applications, all of which must be
the same across the Pool of Related Applications, may be designated as
Priority | Applications, Of those six (6} Priority | Applications, the following
limitations apply: {1] no more than three {3} Applications may be NonJoint
Venture Applications, ond [iil no individual Public Housing Authority ar
Mon-Profit may participate in more than fhree (3} Priority | Joint Venture
Applications among all of the Priority | Joint Yenture Applications submitted
by all of the Applicants in the Funding Cycle.
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25, In essence, the Rules goveraing the 2009 Universal Cycle set up o brood
net fo address and impede an applicant’s ability to benefit from submitting as mony
applications as possible. The rules must be inferpreted and enforced to achieve this goal.

Basis Of Priority 1/Priority li Scoring And Ranking Error

26.  In response fo the Priority 1/Priority [l requirements, Applications numbers
2009-244C, 2009-245C, 2009-2456(, 2009-247C, 2009-248C and 2009-2439C, dll
submitted by Atlantic, at Exhibit 1.8, lisked a fotol of six applicotions in Lake, Osceola
and Seminole Counfies as their only "Related Applications”. Al applications were
designated as Priority | applicotions, and on its face these responses seem to comply with
the opplication limitations and the "Pocl of Related Applications” criteria,

27. However, in reality, Pefitioners contend thot at least twelve {12} applications
submitted to Florida Housing in the 2009 Universal Cycle with Priority | designations are
“related” to Aflontic. The Applicotions which Pefitioners contend are reloted are, in
addition to the six Priority | Applications listed by Aflantic obove, three Priarity | Non-loint
Venture Applications submitted by a newlyformed entity, Southern AMordable
Development, LLC. {"Southern™} as developer for Applications 2009.238C, 2009-239C,
2009-240C. Additionally, three Priority | Nan-oint Yenture Applications were submiited
by a newlylormed entity, WHS Development Services, |.L.C. ["WHS"] as developer for
Applications 2009-241C, 2009242, 2009-243C.

28.  This Pool of Related Applications, consisting of 12 Priority | applications, is

inconsistent with the limits on Priority | applications established by the 2009 Universal
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Cycle. There is a common thread of identical actions, consuliants, and documents which
confirms that oll twelve opplications kall into the net of being related applications.
Consequently, according to the rules adapted by Florida Housing for the 2009 Universal
Cyele, each of these applications were appropriately reclassified by Florida Heusing, and
should have remained, reclassified, os Prierity Il applications.

29.  Multiple NOPSEs were submitted challenging the Priority | stotus of all 12
applications. As a result of the submitted NOPSEs, Florida Housing agreed that 9 cut of
the 12 Applications were related and, in accordance with its Priority |/Priority i rules,
redesignated them as Pricrity Il applications in the NOPSE scoring round.  The
Applications sa redesignoted were Applicatians 2009-241C (WHS}, 2009.242C {WHS),
2009-243C [WHS}, 2009-248C {Aflantic), 2009-249C [Atlantic), 2009-244C {Aflantic),
2009-245C [Atlantic], 2009-246C [AHlantic], and 200:247C [Allantic}. In response to
what was, in essence, the some cure submitted on behalf of oll impacted applicants,
Florida Housing rescinded its initial determination and restored the Priority | designation
to all 9 applications. Petitioners cantend that Florida Housing'’s decision was erroneous
as the evidence will show that there is a comman scheme and relatianship between 4l
these applications, as well as the Southern applications, as outlined below.

Common General Conlracior,

30. The Generol Confractor identified at Exhibit 13 as CPG is common to all of
the collective 12 applications of Atlantic, Southers, and WHS. CPG's qualifying agent is

Mr. W. Scott Culp, whe is a designated Principal of Atlontic. {See Exhibit A).
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Common Financial Benelit

31.  The three Southern opplications were all choracterized by atypically high
construction costs in Orange County for frame-built garden apartments, the designation
type selecled by the applicants in their applications, For instance, in Application 2009-
240C, total consiruction costs listed in the opplication as $9,904,319, or $107,656 per
wnit for the planned 92 units. As the general contractor, Atlantic affiliate CPG is the
primary beneficiary of higher construction costs. Among other benefits, the 14% General
Contractor Fee is $1,216,319. In conirast, the total construction costs for other proposed
similar developments in the 2009 Universol Cycle were significonlly less. Interestingly, in
Application 2009-240C, as in the other Southern and WHS applications, the developer
fee is fully deferred not only during the construction financing phase, but also in the
permanent phose. 1t is hard to discern the financial benelits of the transactions to
Kenneth L. White, the principal of Southern, and Charles B. Palmer, the principal of
WHS, absent some other financial understanding.

Common Debt and Equity Financing Source.

32. ln this chollenging financing environment, it would ordinarily be difficult for
o new and inexperienced developer entities like Southern and WHS to obtain the
necessary  financing. However, Southern and WHS were able 1o obtain
construction/permanent loan letters and equity investment letters for all six of their
opplications from Regions Bank, the same financing source used in dll six of the 2009

Universal Cycle Applications submitted by Adlantic. All 12 loan letters, ond all 12 equity
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letters were signed by the same person ~ John Koromilas, Vice President of Commercial
Real Estate.  All 12 loon letters hod exactly the some terms — the some inferest rale,
construction loan term, permonent loon term, amortization schedule, debt service
coverage rafio and moximum loantovaolue amount.  All 12 equity lefters had the same
major financial terms ~ payment schedule {17 instollment: 45% of folal equity, 2™
installment: 45%, 3 instaliment: 8%, 4* instollment: 2%}, 95% of distributed cash flow fo
the general pariner and 90% of residual proceeds from o sale or refinoncing to the
general portner. While WHS's proposed homeless developments received a lower equity
pricing, Southern even received the same equity pricing as thai of the vastly more
experienced and presumably financially siconger Allanfic. There was no discount opplied
o Southern's lack of experience in the financing terms, nor did Atlontic receive any
comporative benelit in its financing terms. (See Exhibit B},

Common Subimission.

33. Al 12 opplications were submitted to Florida Housing at the same time on
the final submission dafe of August 20, 2009, This fact is documented in that Application
numbers ore assigned based on the order and lime of submission. Please note the
consacutive numbering of Applications for Southern, WHS and Allontic 2009-238C,
239C, 240C, 241C, 242C, 243C, 244C, 245C, 246, 247C, 248C, 249C. {See

Exhibit C).
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Common Manaaement Agent.

34. Both the Southern ond the WHS applications have Riverstone Residentiol
ABordable, LLC as the management ogent, even though Southern’s applicatians were for
family and elderly projects, while WHS's three opplications were all for homeless
projects.  {See Exhibit D).

Common Archiiect.

35. The architect, as listed in Exhibit 14, for oll 12 applications of Atlanic,
Southern and WHS is Slocum Platts Architects, P.A., based in Winter Park, Florida.
Aflantic is also headquoriered in Winter Park.  All 12 Architect Cerfification forms are
signed by Williom P. Platts, a principal of Slocum Ploits,  Slocum Platts has designed
many previous projects for Atlantic. (See Exhibit E).

Common Aftorney,

36.  The Southern gpplicotions and WHS applicotions have a common afiorney,
J. Darin Stewart of Gray Rabinson, who signed the Attarney Certification in Exhibit 16 of

these applications.  {See Exhibit F).

Common Accountant,

37. Both the Southern WHS applications have the common accountant of
Richard Cloyd of KPMG, who signed the Accountant Certification form in Exhibit 17 of

these applicatians.  {See Exhibit G}.
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Common Geographic Nexis.

38, Al 12 applications were submitted in the four Central Florida counties that
canstitute Atlantic’s traditional base of operations ~ Oronge, Semincle, Osceola and Lake
Counties. {See Exhibit H).

Newly Formed Development Entities.

39. Per records obiained kom the Florida Secretary of Siate’s Office, the
organizationcl filing for Southern occurred on August 19, 2009, two days before the
Application deadline, The organizational filing for WHS accurred on August 18, 2009,
While it is common for applicant entities to be formed shorly before the application
deadline, it is most unusual for o developer enlity fo be formed just before applications
are submitted. The Articles of Organization for both Southern and WHS ore identical.
The filings for both Southern and WHS were done by the same law firm, which is also
used by Atlantic, and oll 12 applications have a common registered agent.  {See
Exhibit 1.

Prior Purchase Agreements an Same Sifes.

40, The three Southern opplications all have Purchose Agreements execvled on
August 20, 2009, between Southern Affordoble Services, Inc. {"Seller”) and the
respective applicant limited partnership entfitiss {"Purchaser” and “Applicont”}, with Scoft
D. Clark the signatory for both parties.  All three Southern applications have previous
purchase agreements between o third party seller {“Seller”} and Scuthern AHordable

Services, Inc. {"Purchaser”] that were signed by Scott D. Clark an behalf of the Purchaser
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and by the various Sellers on August 5 or §, 200%. The Petitioners have information and
regson to believe that for each of these three projects, there was o price purchase
agreement in 200% in which Aflaniic or an Aflantic offiliate was the purchaser of the
same parcel that loter became the subject of the three Southern purchase agreements that
were included in their applications o satisty the site control requirement. For two of the
Southern projects, the infrasfructure forms were executed nearly three months before the
sites were put under confract by Southern. Similarly, there was o prior  purchase
agreement between on Atlantic offilicte and the Seller for Application 2009-242C that
was lerminated prior to the new WHS contract for the same site. {See Exhibit J).

Attorney Role.

41, Scott I, Clark is the designated real estate attorney for Atlantic in all six of
its purchase agreements. Indeed in three of the purchase agreements, he also serves as
the Escrow Agent, holding the purchase deposits. Mr. Clark also serves as Escrow Agent
for one of the WHS applications {2009-242C}. Mr. Clork is the president of the sole
member o} e fhree Southern applicants’ general partners.  Additionally, Mr. Clark is
identified in all three Southern purchase ogreements as the signatary for the purchaser
while simultangously serving as the escraw agent in these transactions, including the The
Fountains at Pershing Park. Suffice to say it is most unusual for a purchaser to serve as

his own escrow agent for a real estate purchase ond sale agreement, (See Exhibit K},
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local Gavernment Support.

42.  An application fo Cronge Counly for local government support for
Application Nea.: 2009-240C was submitted by Southern and was executed on July 31,
2009, by Mr. W, Scolt Culp. Mr. Culp is a Principal of Aflantic, and is the designated
Developer/Builder, using the name, CPG Construction, LLLP. {"CPG"}. CPG is also
Aflantic’s affilioted general contractor entity.  Similorly, Mr. Culp executed applications
on July 31, 2009, for focal government contributions from Orange County on the twa
ather Southern applications, Applications 2009-238C and 2009-239C. As Southern did
nat exist at the fime of the local government applications, CPG submitied a summary of ifs
experience as an Atlantic affiliate ta satisly Orange County’s experience requirement. In
effect, CPG on behalf of Atlantic represented to the local government that it was an
experienced developer, and then through o postapplication insertion of o purchase
agresmeni signed by an enfity that would become the sole member of the general
partners af the Southern applicants, arranged for a new developer entity fo be listed in
the state applications, evading the Priority | application limitations.  As for their
confirmation of this relationship, an architactural drawing submitied as port of the local
government support application for Application 2009-238C is stomped as being for
Atlantic, not Southern. {See Exhibit L),

43.  In Seminole Counly, Allantic submitted an apphication for local gavernment
support in February 2009 for a project named Myrile Cove. When this application did

not receive funding, this same sife, with the same purchase agreement [with changes only
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in the names and purchase price), was sold through a series of steps 1o WHS Myrile
Cove, lid. and bacame the basis for Application No. 2009-242C. Since the application
was submitted utilizing the Homeless demographic selection, it received an outomatic
exemption from the local government support requirement.

legal Structure.

44, Exhibit ? of all 12 Southern, WHS and Aflantic applications utilized the
some organizational structure for the opplicant entity, in which an entity named
“Managers” was the .01% general portner, and an entity named “Holdings” was the
$9.99% limited poriner. The some nonprofit entity, Southern AHordoble Services, Inc.
["SAS“), serves as the scle member of the general partner entity, limited portner entity,
and developer entity for all three Southern Applications. The same nonprofit entity,
Worklorce Housing Services, Inc., serves as the sole member of the general poriner
entity, limited partner enlity and developer entity for all three WHS Applications.  {See

Exhibit M).

45. A Seminole County filing on 12/31/09 establishes a clear link between
SAS and CED Capital Holdings XHI, Lid., one of a series of limited portnerships using the
CED name that is offiliated with Atlantic Housing. The filing is an Amended and Restated
Certificate of Limited Parinership of Seminole Co. Loma Vista Pariners, Ltd., in which SAS
loma Vista Managers, LLC., through its sole member, SAS, with Sco#t Clark signing as

President, is admitted as the general partner of the limited partnership, ond CED Capitol
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Holdings Xill, lid., by CED Capital Holdings XIll, Inc., it managing general pariner, with
Paul M. Missigman signing os Yice President, withdraws from the limited porimership.
Paul Missigman is o manager of the general pariner and limited partner for the Applicant
entities for all six of the declared Adlantic applications in the 2009 Universal Cyele, and
is both @ manager and member of the general pariner for the Atlantic developer entity for
all six Aflantic applications. {See Exhibit NJ.

Cther Correlations.

46, The "Relationship to Applicant” section of Developer Certitications in all 12
applications is completed with exacily the same wording. With the exception of one
transaction, nearly oll of the infrastructure forms were executed as of the same date in
Moy, nearly three months befare the Southern and WHS purchase agreements became
effective and betore the development entities were even formed, (See Exhibit O},

47.  The same environmentol consultant and surveyor were used to provide cure
documentation in all six Adantic applications and the cure documents submitted by
Southern and WHS, On February 11, 2010, iwo Allantic applicafions, twa WHS
applicotions and one Southern applicotion were simultanecusly withdrawn.  The actudl
withdrawal deadline was February 12, 2010.

Continsum OF Core Plan

48, Perhaps the most telling evidence of the relationship is how the applicants
addressed the confinuum of care plan. All WHS Applicotions selected "3. Homeless" in

response to Part LD of the Universal Applications. The Universal Application and
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Instructions require Applicants who make this selection 1o "Provide o properly completed
ond executed Verification of Inclusion in Local Homeless Continuum of Care Plan by lead
Agency form behind o tab labeled 'Exhibit 35'." In response fo this requirement, a
Verification of Inclusion in Local Homeless Continuum of Care Plan by Lead Agency form
{the "Verilication Form™) signed by Catherine Jackson, Execulive Director of the Homeless
Service Netwaork of Central Florida was submified on oll 3 WITS Applications. Section 2
of the Verification Form states:

"The nature and scope of the proposed Development is in conformance with

the Local Homelass Assistance Continvum of Care Plan that is on file, of the

time of Application Deadline, with the State Office of Homelessnass.”

The Homeless Services Network Condinuum of Care was filed on July 29,
2009, and was on file af the time of the Application Deadline.

49, A review of the plon referenced by the Verificolion Form indicates af
Cbiective 4 of the Continuum of Care that the Homeless Services Network will "Portner
with an afferdable housing developer to develop 40 units of iransitianal housing
.." and further, that the "200% kcations include: Sanford {Ridgewood Cove], Oviedo

{Myrile Cove}, Kissimmee {Vine Place] thraugh Atlantic Housing." These three projects

are the WHS projects submitted this year.

50. Interestingly enough, Atlontic submitted Application 2008.290CS$ in the
2008 Universol Application Cycle for o Homeless development project with the same
address, same Development Name, and number of units as one of the WHS Application

submitted this year. The implication of Atlantic being designated as the Developer for
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the 3 WHS dedls is important in bwo respects.  First, the Universal Cycle Applicatian

Instructions require the Applicant to provide a list of the Principals for each Developer in

Part IlLA.3.b., Exhibit ¢ [emphasis addedl. Part i.B.1.a of the Universol Application

requires the Applicont 1o submit the "Nome of eoch Developer [include dll co

Developers}” {emphasis added]. The Universal Instructions also require the Applicont fo
submit a completed Developer or Principal of Developer Ceriification form as Part

I.B.1.b., Exhibit 11 for each Developer with experience.* “and provide the name,

address, lelephone ond focsimile numbers, emoil oddress, if ovailable, ond the

relotionship of the coDeveloper o the Applicont for any coDeveloper...” {emphosis

added]. WHS did not include Atlantic Housing or its Principals in Exhibit 9, Exhibit 11,
nor in Part 11.8.1,a of the Application.

51. Adontic is the Developer who submitted the Verification Form to the
Homeless Services Network and is the “Developer” according 1o the Continuum of Core
Plon on file with the State Office on Homelessness at the time af the Application Deadline.
However, Atlantic is not named a Part ILA.3.b., Exhibit @, Part 1.B.1.a,, or Part I1.B.1.b.,
Exhibit 17 as part of the identity of the Developer or as o co-Developer.

52. Perhaps more importantly, Florida Housing has previously deemed
Applications 2009-241C through 2009-249C as "Related Applications” not disclased as
such in violation of the application limifation. This was based an the fact that Atlantic
was clearly identified as the Developer of the 3 WHS deals.  All 9 Applications were

accordingly redesignated os Priority Hl applications.
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53.  To address this issve, all the Applicants included in their cure was o simple
undocumented assertion that Atlantic is not the Developer or Co-Developer of the 3 WHS
decls despite what the Continuum Plan indicates and that Atlantic denied that its
opplicotions were “Relcted Applicotions.® The Applicants cite the definition of "Related
Application" ond deny that the Applicant or Developer of the WHS Applications share
any Principals or Affiliates with any Application in which Atlantic is the Developer.

54. The Applicants went on to note that even though Atlantic is clearly listed as
the Developer of record for Ridgewood Cove for 2009 in the Continvum of Care Plan on
file with the State Office of Homelessness, it should not be regarded as the Developer for
Ridgewood Cove for the Application by Floride Housing. In olher words “pay no
altention 1o that man behind the curtoin.” There was no evidence provided of any
ravision 1o the Conlinuum of Core Plon on file with the Siate prior to the expirafion of the
cure period for this year's Funding Cycle. Nor was there ony documeniafion from the
State Office of Homelessness, indicating that Developer of these projects wos anyone
other than Atlantic,

55. The Applicant's - and opparently Florida Housing’s - oftempted narrow
reading of the definition of Related Application ignores the very reasons for adopting the
Priority 1/Priority il limilation. Indeed, it clso ignores Rule 67-48.002 which defines
"Affiliate™ as "any person that (i} directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with

the Applicant or Developer, (i) serves as an officer or director of the Applicant or

H6TI681 22 25



Developer or of any Affiliate of the Applicant or Developer, {iii} directly or indirecty
receives or will receive a finoncial benefit from o Development...” {ltalics
added]. Additionally, Rule 67-48.002({87] defines a "Pool of Related Applications” as
"a group of Related Applications submitted in the same Funding Cycle that share among
such Related Applicafions one or more Principals or Affiliates of an Applicant or
Developer common to any or all such Related Applications.” Rule 67-48.002{48} defines
"Financial Beneficiary” as "any Principal of the Developer or Applicant entity who
receives any direct or indirect finoncial benefit from a Development ..."

56.  In response to this cure, Florido Housing revised its Final Scoring Summary
and concluded thal the Applications were nof reloted. In reaching this conclusion,
Florida Housing ignored all the focts listed above which clearly show the relationship
between all 12 applications and leod 1o the conclusion that they are reloted Applications
ond should have been designoted os Priority I Applications. Had the correct scoring
decision been made, dll Petitioners’ Applications would have been in the funding range.

Scattered Sites Scoring Issue

(571 The Universal Application ot Part Il asks an applicont to provide
information concerning the proposed development. Specifically, at Port 1ll, Section
A.2.b., the Application requires the Applicant to disclose whether the proposed project
site is o “scafiered site”  If o sife is o scoftered sife, then documeniofion, including
ovailability of infrostructure, environmental assessments, efc., for each designoted site is

required.
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Application # 2009-144C

[58] In its original submitiol, Application 2009-144C, Dr. Kennedy Homes,
indicated that ifs project site wos not @ “scattered site” ond submitted documentation
accordingly. Florida Housing scored the site as a single site in the preliminary scoring
round. |n response to a NOPSE however Florida Hauging found as follows:

Based on information provided by a MOPSE, it appears that the
Development site is divided one or more sasements and thus meets the
definition of “scattered sites” [see subsection 47-48.002{106), F. AL}
The Applicant failed to correctly answer the question at Part lL.A.2.b of
the Application.

(59 In o cure, the Applicant submitted various documents to oddress the
“scottered sites” issue. After conducting ifs final review of the Application, cures and oll
opplicable NOADS, Florida Housing maintained its prior position that the develapment

site was o “scattered site “ond found as follows:

In its cure materials for ftems 25, 55, 10§, 113, 17 through 9T, 1A
through 6A, 1C and 2C, the Applicant provided an affidavit fram a
licensed surveyor and variaus documents in an effort to demonstrate that
the existing easements do not make the proposed Development site o
Scottered Site. However, documentation and an offidavit from a licensed
surveyor provided by a NOAD support the original determination that the
site is divided by one or more sasements and thus meets the definition of
“scattered sites”.

{60}  As q result of o challenge filed by the Applicont, Florida Housing has now
subseguently changed its position to conclude that the development site is not @ “scattered

site.”  This change in pasition allows Application No. 2009-144C to be runked in the

funding range ahead of Westmont.
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Application # 2009-146C

{61} In its original submiticl, Application 2009-146C, Ehlinger Apartments
indicated that ils project site was not a “scatered site” and submitted documentation
accordingly, Florida Housing scared the site as o single site in the preliminary scoring
round. In response ta a NOPSE however Flarida Housing found as follows:

Based on information provided by a NOPSE, it appears that the

Development site is divided one or more easements and thus meels the

definition of “scattered sites” {see subsection 67.48.002{106], F.A.C.L.

The Applicont failed ko correctly answer the question at Part LA 2.b of
the Application,

(62) In o cure, the Applicant submitied various documents to oddress the
“scattered sites” issue. Aber conducling its final review of the Application, cures and ol
applicable NOADS, Florida Housing maintained its prior positian that the TPC site was o

scattered site and found as folfows:

In its cure materials for ltems 25, 55, 108, 118, 17T through 9T, 1A
through 6A, 1C and 2C, the Applicant provided an offidavit kom o
licensed surveyor and various documents in an effort to demonsirate that
the existing easemenis do not make the proposed Development site
Scattered Site.  However, documentofion and an affidavit lrom o
licensed surveyor provided by o NOAD support the origindl
determination that the sife is divided by one or more easements and thus
meels the definition of “scattered sites”.

163)  As a result of a chollenge filed by the Applicant, Fiorido Housing has now
subsequently chonged its position to conclude that the development site is not o “scatiered

site.” This change in position allows Application No. 2009-146C io be ronked ahead of

at least one Patitioner.

17368122 28



Application ¥ 2009-121HC

{64) In its original application, the Applicant indicated that iis site was not o
“scattered site” and submitted documentation accordingly. Florida Housing scored the

site as a single site in the preliminary scoring round.

[65) As allowed by the Universal Cycle process, a NOPSE was filed by a
competing opplicant claiming thot the site wos o “scattered site”.

(66] After conducting its preliminary review of the Application and ol NOPSEs,
Florida Housing, as to the “scofiered sites” issue, found as follows:

Based on infarmation provided by a NOPSE, it appears that the

Development site is divided by a strest and thus meets the delinition of
“scattered sites” [see subsection 67-48.002{106}, F.ALC .

{67} In response fo Florida Housing’s preliminary scoring decision, the applicant
provided cure documents, including an oftidavit kFom a licensed surveyor that explained
why the proposed development site was not a scattered site.

[68] In response io the Cures and @ NOAD which raised the scattered site issue,

Florida Hausing on December 3, 2009, concluded as follows:

In its cure maoterials for lems 135, 25, 35, 38, 85, 105, 118, 57, 7T, 97
through 187, 1A through 6A,1P, 2P, 5P and 6P, the Applicant provided
an affidovit fom a licensed surveyor cancerning the obandonment of
Maykair  Village Rowud by the City of Jacksonville.  However,
documentation and an offidavit fram a licensed surveyor provided by «
NOAD demonstroles that although the rocd was vocated and
obandoned as o public road by Ordinance No. 95-1032-593, the
ordinance provided that "there is hereby reserved unto the City of
Jacksonville o perpetual, vnobsiructed easement for all public ulilities . .
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., over, under, through and across the property . . " Thus, even though
the road was vacated, the development site nevertheless remains
divided by the easement reserved over that same property by the City.
Because it is divided by an easement, the site meets the definition of
Scattered Sites.

[69)  As a result of a challenge filed the Applicant, Florida Housing conceded

that the scaltered site issue without need far hearing. This change in position allows

Application No. 2009-121CH to be ronked aheod of ot leost one Petiticner.

(70|

above referenced Applications, da divide the development sites and fall squarely within

the definition of Rule 67-48.002(10¢6], F.AC., which defines ““Scatiered Sites” for o

Floride Housing's scaring decisions are erroneous. The Easements in the

single Development us follows:

71

2009 Universal Cycle (the “Instructions”), which ore incorporated inic Rule 67-

Meons a development consisting of real property in the same county
{i} ony part of which is not contiguous {“noncontiguous paris”} or (i)
ony part of which is divided by o street or easement ["divided
parts”) ond {iii] it is readily oppaorent krom the proximity of the non-
configuous parts or the divided parts of the real property, choin of
title or other informotion availoble to the Corporgtion {Florida
Housing) that the non<ontiguous parts or the divided parts of the
real property are part of @ common ar reloted scheme of
development.”

Port il Section A.2.b. of the Floride Housing Applicafion Instructions for the

48.002(106}, F A.C. by reference, states

1673688 2.2

it the Development will consist of “scotiered sites”, for ecch of the
nonconfiguous parts o divided parts {“sites”}, provide behind a Tab
lobeled “Exhibit 207, the Address, tofal number of units, ond
fatitude and longilude coordinates, determined in degrees, minules
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and secands fruncated after ane decimal place, lacated anywhere
on the site. If requesting Competitive HC, for the site where the tie
breoker Measurement Point is located, only the Address and 1oiol
number of units is required. This information should be provided
behind a tcb labeled “Exhibit 207, I the Applicont indicates that
the proposed Development will consist of “scatiered sites”, but fails
to provide the required information for each of the sites, the
Application will fail threshold.

MMRB & HC Applications — To be eligible 1o apply os @
Development with “scattered sites”, o part of the boundary of sach
sife must be located within ¥ mile of the site with the most unis.

(72) The Easements and streets in the cases referenced above clearly divide the
sites as explained in the NOPSE’s NOADS.

Satisfaction of Florida Housing Requirements for Post-Ranking Challenge

(73] By rule, Flarida Housing has saught to limit the types of scoring errors that
an applicant may challenge vio Chapter 120 proceedings, Florida Housing's rule in this
regard, Rule 67.48.005[5}]b], states as follows:

For any Application cycle closing ofter January 1, 2002, if the
contesied issue involves an error in scoring, the contested issue must
i} be one that could not have been cured pursuant fo subsection 67-
48.004{14), FAC, o {il] be one that could have been cured, if the
obility to cure was not solely within the Applicant's control.  The
contested issue cannol be one that wos both curable and within the
Applicant's sole conirel 1o cure.  With regard to curable issues, a
petitioners must prove that the contested issue was not feasibly
curable within the time cllowed for cures in subsection &7-
48.00416), FAC.

{74] in this proceeding, the contested issues involve a violotion of the
application limitation or scattered site rule. In the case of the Southern applications, no

cure materials were required of the Applicants relating to the application limitation rule,
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For the WHS opplications, the final documentation which led to Florida Housing
rescinding its scoring decision concerning the apgplicatian limifafion violafion were
submitted by the WHS and Allantic Applicanis in their cure materials. As such, there was
no lawful opportunily under Florida Housing's rules for any of the Petitioners to “cure” the
fatal defects in these documents and the Southern, WHS and Atontic Applications. As
such, these scoring errors are of the type identified in Rule $67-48.005(5} ond may be
properly challenged in this proceeding. Likewise the *scottered sites” issues are praperly
challenged in this proceeding.
WHEREFORE, Petitioners requests that:

a.  Florida Housing award Petitioners their requested tax credits
from the next availoble allocation;

b.  Florida Housing conducts an informal hearing on the motters
presented in this Pelition if there are no disputed issues of material fact to be resvlved;

¢ Florida Housing forward this Pefition to the Florida Division of
Administrative Hearings for o formal odministrative hearing pursuant fo  section
120.57(1), Florida Stotutes, if there are disputed issues of material fact to be resolved, or
if non-rule policy forms the basis of any Flarida Housing actions complained of herein;

d.  Florido Housing’s designated hearing officer or on
Adminisirative Law Judge, as appropriate, enfer a Recommended Crder directing Flarido
Hausing to award Petitioners their requested tax credits fram the next avoilable

allocation;
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8. That such hearing be granted on on expedited basis so that a
Recommended Order may be presented o the Board of Directors of Florida Housing of is
meefing of June 18, 2010 in accordance with the requirements of RFP 201004, which
snobles all opplicants in the 2009 Universal Cycle who are recipients of housing tax
credits to apply for and receive Exchange funds,

3 Florida Housing enter a Final Order awarding Petitioners their
recuested tox credits; and

g.  Petitioners be granted such other and further relief as may be

deemed just and proper.

Michael P. M{&Tdson //

FL Bar No. 0B02761
CARLTON FIELDS, P.A.

P.C. Drawer 190

215 S. Monroe St., Suite 500
Tallohassee, FL 32302
Telephone:  {B50) 224-1585
Facsimile: (850} 2220398
Counsel for Petifioners
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that the original of the foregoing have been furnished this < 3”‘/
day of March, 2010 to the Agency Clerk, Fiwzda Housing Finonce Corporation, 227 N,
Bronough St., Suite 5000, Tal ahasse _

MICHAEL P. DONAIDSON
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