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RECOMMENDED ORDER

Pursuant to notice, Sections 120.569 and 120.57(2), Florida Statutes

and the opinion of the District Court of Appeal, First District, the Florida
Housing Finance Corporation, by its duly designated Hearing Officer, Diane

D. Tremor, held an informal hearing in the captioned proceeding on

February 23, 2010, in Tallahassee, Florida,
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For Petitioner: Michael P. Donaldson, Esq.
Carlton Fields, P.A.
P.O. Drawer 190

Tallaghassee, FI 32301
For Respondent: Wellington Meffert, General Counsel
Florida Housing Finance Corporation

227 North Bronough St., Sunte 5000
Tallahassee, F1 32301-1329



STATEMENT OF THE ISSUE

The prime issue for determination in this proceeding is whether
Petitioner’s application met threshold requirements with regard to the
availability of infrastructure, specifically electricity, as of the application
deadline date. In resolving this issue, the District Court of Appeal, First
District, has directed an assessment of the applicability of a prior final order

of the Florida Housing Finance Corporation to the facts of this case.

Petitioner, VILLA CAPRI ASSOCIATES, LTD., submitted an
application for financing in the 2008 Universal Cycle. In final scoring, its
application was rejected by Respondent, FLORIDA HOUSING FINANCE
CORPORATION, for failure to meet a threshold requirement regarding the
availability of electricity. Villa Capri requested an informal hearing, which
was conducted on August 22, 2008. The undersigned Hearing Officer
entered a Recommended Order on September 8, 2008, concluding  that
Florida Housing properly rejected Villa Capri’s application.  That
Recommended Order is attached to this Recommended Order as Exhibit A.
On September 26, 2008, Florida Housing entered its Final Order adopting
and incorporating by reference the Findings of Fact and Conciusions of Law

contained within the Recommended Order, and ordering that Vilia Capri’s
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application be rejected for failure to establish the threshold requirement that
electricity be available to the project site as of the application deadline.
Villa Capri appesled the Final Order, contending that Florida Housing

had reached a different decision in a similar case (Eclipse West Associates,

Ltd. v, Florida Housing Finange Corp., Case No, 2006-078RRLP (March 13,
20073} and that, by not properly indexing and publishing the Final Order in
the Eclipse case, the faimess of the proceeding was impaired. The District
Court of Appeal agreed, reversed the Final Order and remanded this matter
for submission “to a hearing officer to conduct 2 hearing to assess the
applicability of Eclipse to this case.” Viila Capri Associates, Ltd, v. Florida

Housing Finance Corp., 23 $0.3d 795 (Fla. 1" DCA 2009). The District

Court’s opinton is attached hereto as Exhibit B.

Pursuant to this remand, an informal hearing was held on February 23,
2010, Received into evidence at the hearing were Joint Exhibits 1 through 3
and Petitioner's Exhibits 1 and 2. On March 12, 2020, the parties timely
filed their separate Proposed Recommended Orders, and those submittals

have been fully considered by the undersigned.
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FINDINGS OF FACT

Based upon the undisputed faclts and documents received into
evidence at the hearing, the following relevant facts as to the Villa Capri and

Eclipse applications, scorings and administrative proceedings are found:

The Villa Capri Application. Scoring and Administratie Process

1. The facts surrounding Villa Capri’s 2008 application and its scoring
are fully set forth in the Findings of Fact of the September 8, 2008
Recommended Order, which is attached hereto as Exhibit A.  Those
Findings of Fact are adopted and incorporated hereini and are repeated and/or
summarized herein only for the purpose of providing the analysis of the

applicability of the Final Order in Eclipse West Associates. Ltd, v, Florida

2007} (hereinafter Eclipse) to the facts of this case, as directed by the
District Court of Appeal.

2. At the remand hearing, Villa Capn proffered into evidence
Petitioner’s Exhibits 1 and 2. Petitioner’s Exhibit 1 is a Google Farth
Satellite Photograph and Petitioner’s Exhibit 2 is a composite comprised of
internet Google, Mapquest and Yahoo maps. These documents and sources

are not adopted or referenced in the rules which govermn Florida Housing's



application and scoring process, nor were they included within Villa Capri’s
initial application or its cure documentation submitted thereafter. The
hearing was an informal hearing, with neither party claiming disputed 1ssues
of material fact.

3, Throughout its initially filed application, with one exception,
Petitioner identitied the address of its proposed development as “14500 SW
280" Street, Miami, Florida 33032 (Emphasis supplied)  The one
exception was an exhibit containing a letter from Florida Power & Light
Company (“FP&L”) stating that prior to the date of Villa Capri’s
application, FP&IL. had sufficient capacity to provide single phase electric
service to the above captioned property.” The captioned property was
identified in that letter as “Villa Capri, 14500 §W 280" St., Homestead, FL
33032.” (Emphasis supplied)

4. In its preliminary scoring, Florida Housing determined that
Petitioner failed the threshold requirement reparding availability of
electricity because the FP&L letter “contains conflicting information.
Although the letter refers to the correct Development Name and street
address, it refers to the ¢ity as Homestead rather than Miami.”

5. Petitioner filed a cure in response to its scoring regarding the

availability of electricity by submitting a “revised Exhibit 28,” which was a



letter dated May 30, 2008 from FP&L. This letter referenced the project at
“14500 SW 280" Street, Miami, FI 33032, which address was consistent
with the remainder of the application, and stated that “at the present time,
FPL has sufficient capacity to provide electric service to the above captioned
property.” {Emphasis Supplied}

6. In its final scoring of Petitioner’s application, Florida Housing
determined that Petitioner failed to meet the threshold requirement regarding
the availability of electricity because the FP&L letter did not specifically
state that electric service was avalable to the site on or before the
application deadline as required by Florida Housing’s rules governing the
application process.

7. Villa Capn timely petitioned for an informal hearing, which was
conducted by the undersigned Hearing Officer. While the parties entered
into a Joint Stipulation of Facts describing the application process and the
circumstances regarding the scoring of Petitioner’s application, there were
no stipulations of law regarding the scoring of Petitioner’s application.
Subsequent to the hearing, a Recommended Order and Final Order were
entered rejecting Villa Capri's application for fatlure to establish the
threshold requirernent that electricity be available to the project site as of the

date of the application deadline.



The Eclipse Application, Scoring and Administrative Process

8. Eclipse submitted an application for funding from the 2006 Kental
Recovery Loan Program. With regard to the issues for resolution in this
proceeding, Florida Housing’s rules governing the Eclipse application and
the Villa Capri application were the same.

9. Throughout its entire original apphication, Eclipse designated the
address and location of its proposed project as “at the SE corner of NW
Flagler Drive and NW 4% Street, Fr. Lauderdale, Florida 33301."  The
exhibit from FP&L verifving the availability of eleciric service as of the
application deadline referenced that same address.

10, In initial scoring, Florida Housing determined that Eclipse's
application failed to meet threshold regarding numerous requirements
because tnformation provided by a NOPSE {comments from another
applicant) called into question the accuracy of the address of the
development site. In each instance, Florida Housing concluded that

While Street Atlas USA 2006, published by DelLorme,
recognizes Flagler Drive, N, Flagler Drive, and NW Flager
Avenue, it does not recognize NW Flagler Drive as a valid
street name.

I1. As a result of initial scoring, Eclipse filed cure documents

changing the project address throughout its application by referencing “NW

Flagler Avenue,” as opposed to “NW Flagler Drive.” This necessitated the



filing of a number of revised exhibits as cures, including the exhibit
verifying the availability of electricity. That exhibit consisted of a new letter
from FP&L wverifving the availability of electricity to the NW Flagler
Avenue address as of the date of that letter, a date subsequent to the
application deadline. In final scoring, Florida Housing determined that
Eclipse’s application failed to achieve threshold with regard to the
availability of electricity as of the application deadline date.

12.  Eclipse petitioned for an informal administrative hearing
regarding the rejection of its application, and an informal hearing was
scheduled to be conducted before this undersigned Hearing Officer on
December 1, 2006, Prior to the scheduled hearing, Eclipse and Flonda
Housing reached an agreement, announced that fact at the commencement of
the scheduled hearing and stated their intent to file a Joint Proposed
Recommended Order. Accordingly, no hearing was held. The Joint
Proposed Recommended Order, filed with the undersigned on February 19,
2007, resolved the 1ssues by concluding, in part, that Florida Housing’s rules
do not require applicants to rdentify projecis using street names found in
DeLorme’s Street Atlas software, that various local governmental authorities
recognize the address listed n Eclipse’s initial application and that,

therefore, there was no necessity for the cure docunents to have been filed.



Accordingly, the parties stipulated that the i1ssue concerning the FP&L letter
submitted as a cure was moot, and that Eclipse’s application as initially
submitted should be scored as having satisfied all threshold requirements.

13. As noted above, the parties reached agreement on the issues prior
to the informal administrative hearing, and no hearing was held.  After
submission of the parties’ Joint Proposed Recommended Order, the
undersigned entered an “Order” stating that there was no need for additional
Findings of Fact and/or Conclusions of Law and that none were made. The
Joint Proposed Recommended Order, along with its exhibits, were retumed
to the Florida Housing Finance Corporation for entry of a Final Order by the
undersigned’s “Order” dated March 2, 2007, By Final Order filed on March
19, 2007, Florida Housing determined that the address utilized in Eclipse’s
initial application satisfied the rules, that the issue concerning the cure
FP&L letter was moot, and that Eclipse’s application should be scored as
having satisfied all threshold requirements.  The parties” Joint Proposed
Recommended Order (without exhibits), the undersigned’s “Order,” and
Florida Housing’s Final Order are attached hereto as Exhibit C. It should be
noted that Florida Housing’s Final Order in the Eclipse case erroneously
states that “‘an informal hearing was held,” that the Hearing Officer issued a

“Recommended Order.” and that the Hearing Otfficer recommended certain



findings and conclusions.! In reality, the undersigned Hearing Officer
specifically made no Findings of Fact, Conclusions of lLaw or
Recommendation. The matter was submitted to the Board of Directors of
Florida Housing based upon a stipulated agreement of the parties as to the
facts, the law and a recommendation in the form of a “Joint Proposed
Recommended Order.”

CONCLUSIONS OF LAW

Due to the fact that the Final Order in the Eclipse case was not
published or indexed, the appellate court concluded that the fairness of the
proceedings was impaired. The Court stated:

Had the Appellant known of the decision in Eclipse prior to the
hearing, it could have raised the same legal arguments which
were successful in Eclipse. Appellant should be allowed to rely
on Florida Housing precedent in presenting its case o Florida
Housing.

Viila Capri Associates, Ltd. v. Florida Housing Finance Corp., 23 50,3d 795
(Fla. 1" DCA 2009). Accordingly, this cause was remanded for a hearing to

assess the applicability of Eclipse to this case.

' This mistake was no doubt the source of the appellate court’s error in
referencing the findings and conclusions of the “Hearing Officer” in the
Eclipse case. In fact, no hearing was held, no findings, conclusions or
recommendation were made by the Hearing Officer, and the findings of fact,
conclusions of law and Final Order resulted from a joint stipulation by the
parties.
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In its Proposed Recommended Order, Villa Capri frames the 1ssues for
this remand proceeding to be whether Villa Capri correctly identified its
development location in its initial application and whether the cure materials
submitted by Villa Capri were unnecessary. As more fully explained below,
the undersigned disagrees that these are the issues for determination upon
remand. While those were the issues in the Eclipse case, they are not the
Florida Housing’s determination that the addresses set forth throughout its
initial application and in the initial FP&L letter affirming the availability of
electric service were inconsistent and in contlict, and nof that one of the two
inconsistent addresses was correct or incorrect.

The instant case and the Eclipse case have one commonality, to wit:
the FP&L letter submitted as a cure to document the availability of
electricity to the proposed development site failed to demonstrate such
availability on or before the application deadline date. There, the similarity
between the two cases ends.

Of prime distinction between the factual circumstances in Villa Capri
and in Eclipse is the triggering event which led to the cure letters from
FP&L. The triggering event in Eclipse was Florida Housing’s erroneous

determination that Eclipse had provided a faulty, nonexistent address, albeit



consistent, throughout its initial application. That mistake was occasioned
by its wrongful reliance upon a source not adopted by rule for the purpose of
determining correct street names. The triggering event in Villa Capri was
that Villa Capri provided an address with respect to its verification of the
availability of electricity which was inconsistent with the address provided
throughout the remamder of its application. Accordingly, it could not be
determined from the initial application that electricity was available to the
site described by Villa Capri as its proposed development site.

The determination of a faulty address in Eclipse was erroncous, and
the cure letter was filed by Eclipse due to Florida Housing’s error. The
determination of a facial inconsisiency in ¥illa Capri was correct, and Villa
Capri was required 1o resolve that inconsistency through cure
documentation.

In Eclipse, the applicant filed cure documentation changing the proper
address used in its initial application to another address {which, apparently,
was equally proper} in response to Florida Housing’s erroneous initial
scoring, However, Florida Housing conceded its error prior to a requested
administrative hearing and determined that, in fact, the address initially
provided by Eclipse was correct and no cure documentation was necessary.

Accordingly, it disregarded the cure letter from FP&L stating that electricity



was available as of the date of that letter, and accepted the initial letter from
FP&L showing availability as of the date of the application deadline.

In Yilla Capri, Florida Housing was not in error in finding an
inconsistency in the initial application because there was, in fact, an
inconsistent address with regard to the exhibit verifving the availability of
electricity, and a cure was necessary to resolve that inconsistency. The fact
that the cure itselt, while reconciling the previous address inconsistency,
created yvet apother problem regarding the lime at which electrical service
was available to the site did not mean that no cure documentation was
necessary to resolve the inconsisiency of addresses provided by the
applicant. Unlike Eclipse, Florida Housing made no determination that
either the Miam address or the Homestead address was correct or incorrect;
it simply noted that the Homestead address conilicted with the Miami
address provided throughout VillaCapri’s application.

In its Proposed Recommended Order, Villa Capri again argues that
other portions of its application demonstrated that infrastructure, such as
water, sewer and roads, were available as of the application deadline and,
therefore, the FP&L cure letter should be read only insofar as it changes the
address to conform with the address stated throughout the remainder of the

application and not with regard to the date of the availability of electric



service. Not only does this argument disregard the fact that the availability
of other infrastructure services were referenced with regard to the Miami
address stated in the application, these same arguments were made and
rejected in the undersigned’s initial Recommended Order in this case and are
not pertinent to the facts or rationale utilized in the Eclipse case. * Eclipse
did not allow the use of one application exhibit to supply the missing or
deficient information contained in another exhibit. Nor does Eclipse deviate
from Florida Housing’s rule that a cure document replaces the document
cured. Eclipse did not mix and match cure documentation with the initially
submitted application or with other exhibits contained within the application.
The Eclipse case simply held that the FP&IL cure document was not
necessary because Flortda Housing erronecusly determined that Eclipse’s
initial application contained a faulty address. Lclipse does not establish 2
precedent affecting the outcome of this case,

There is one further distinction between the Eclipse case and the
instant case. While both applications were denied because of the FP&L cure
letters and both applicants petitioned for an informal hearing regarding that
denial, no hearing was held in Eclipse. Instead, prior to the conduct of 2

hearing requested by Eclipse, Florida Housing determined it had erred in

“ 1t does not appear that these arguments were raised or discussed on
appeal.
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rejecting the address provided throughout Eclipse’s original application.
Neither Florida Housing’s initial scoring nor its conceded position that the
original address provided was sufficient were subject to an evidentiary or
informal administrative hearing or a substantive review of the facts and law
by either a hearing officer or the agency head. Accordingly, even if the
factual situation in Eclipse were identical to those in the instant matter,
which is not the case, the degree of precedential value of a Final Order
resulting solely from a settlement or agreement between the parties may be

less than a Final Order resulting from the administrative hearing process.

Finance Corp., FHFC Case No. 2008-102UC (Final Order, July 24, 2009).

In summary, a review of the facts and law of the Eclipse case leads to
the conclusion that the two cases are not factually or legally similar and do
not compel a result different than that reached in the initial Final Order
rendered in this case. Had Villa Capri been aware of the nonpublished and
unindexed Final Order in Eclipse, it could not have raised the factual or legal
argument that was deemed successful in Eglipse. In Eclipse, the address
used throughout its application was not only correct, it was consistent.
Being correct, there was no need for cure documentation showing

infrastructure availability. That was apparent from the initial application. In



contrast, there was a discrepancy in Villa Capri’s initial application between
the identification of the c¢ity in which the project was located, as claimed
throughout the application, and the city in which FP&IL verified the
availability of electric service as of the date of the application. In Villa
Capri, Florida Housing did not rely upon any non-rule policy to determine
that there was a facial inconsistency in addresses.  Accordingly, a cure was
necessary to resolve that inconsistency.  The cure provided resolved the
inconsistency in identification of the project site, but failed to demonstrate
that service was available as of the application deadline date in accordance
with the rules which govern the application and scoring process. Florida
Housing properly determined that Villa Capri’s application failed to meet

threshold requirements.

Based upon the findings of fact and conclusions of law recited herein,
it is recommended that a Final Order be entered holding that the Final Order

in the case of Eclipse West Associates, Ltd, v. Florida Housing Finance

Corp., {Case No. 2006-078RRLP (March 13, 2007), is factually and legally
distinguishable from the instant case and does not affect the outcome of the

Final Order entered on September 26, 2008.
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DIANE ). TREMOR

Hearing Officer for Florida
Housing Finance Corporation
Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive
Tallahassee, Florida 32301

(850) 877-6555

Copies furnished to:

Della Harrell, Clerk

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, FI. 32301-1329

Wellington H. Meffert

General Counsel

Florida Housing Finance Corperation
227 North Bronough Street, Suite 5000
Tallahassee, FI. 32301-1329

Michael P. Donaldson, Esq.
Carlton Fields, P.A.

P. Q. Drawer 180
Tallahassee, FLL 32302-0190
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STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

VILLA CAPRI ASSOCIATES, LTD, ;

Petinoner,

v, FHEC CASE NO.: 2008-058UC
APPLICATION NO. 2008-266BS FLORIDA

HOUSING FINANCE
CORPORATION,

Respondent.

/
FINAL ORDER

This cause came before the Board of Directors of the Flarida Housing
Finance Corporation (“Board™) for consideration and final agency action on
September 26, 2008. On or befors , Villa Capn Associates, Lid., (“Petitioner”)
submitted its 2008 Universal Cyele Application ("Application”} to Florida Housing
Finance Corporation (“Florida Housing™) to compete for fundmg/allocation from
the MMRB and SAIL Programs and an allocation of non-competitive housing

credits. Petitioner timely filed 1ts Petition for Keview, pursuant to Sections

120,569 and 120.57(2), Flonda Statutes, {the “Petition”) challenging Florida

Housing’s scoring on parts of the Application. Flotida Housing reviewed the

Petition pursuant to Section 120.565(2)(c}, Florida Statutes, and determined that

the Petition did not raise disputed 1ssues of material fact. An informal hearing was




Housing’s designated Hearing Officer, Diane Tremor. Petitioner and Respondent
timely filed Proposed Recommended Orders,

After consideration of the evidence, arguments, testimony presented at
hearing, and the Proposed Recommended Orders, the Hearing Officer issued a
Recommended Order. A true and correct copy of the Recommended Order 15
attached hereto as “Exhibit A.” The Hearing Officer recommended Florida
Housing enter a Final Order finding that Florida Housing’s final scgring of
Petitioner's application be upheld, and that Petitioner’s apphication be rejected for
failure to establish-threshold requirement that electricity be avatlable fo the project
site as of the apphcation deadline.

RULING ON THE RECOMMENDED ORDER

The findings and conclusions of the Recommended Order are supported by
competent substantial evidence.
ORDER
In accordance with the foregoing, it is herghy {Z)R}}ERE{}:
i. The findings of fact of the Recommended Order are adopted as
Florida Housing’s findings of fact and incorporated by reference as though fully

set forth in this Order.



2. The conclusions of law of the Recommended Order are adopted as
Flerida Housing’s conclusions of law and incorporated by reference as though
fully get forth in this Order, |

Accordingly, 1t 1s found and ordered that Florida Housing’s final scoring of
Petitioner’s application be upheld, and that Petitioner’s application be rejected for
fathure to establish threshold requirement that electricity be available 1o the project
site ag of the application deadline.

IT IS5 HEREBY ORDERED that Pennioner’s Application be rejected for
failure to establish threshold requirement that electricity be available to the project
site as of the apphication deadline.

DONE and ORDERED this 26" day of September, 2008.

FLORIDA HOUSING FINANCE

CORPORATION
B Lﬂ,x, m ) ;gé
hdzzpezsan




Copies to:

Wellington H. Meffert [I

General Counsel ,

Florida Housing Finance Corporation
337 Narth Bronough Street, Suite SQ00
Tallahassee, FI. 32301

Debbie Dozer Blinderman

Deouty Deveiopment Officer

Florida Housing Finance Corporation
337 North Bronough Street, Suite 5600
Tallahassee, FL 32301

Michael P. Donaldson, Esq.
Carlton Fields, PA

PO Drawer 190
Tailahasses, FL 32303



NOTICE OF RIGHT TO JUDICIAL REVIEW

APARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL
ORDER IS ENTITLED TO JUDICIAL REVIEW PURSUANT TO
SECTION 120.68, FLORIDA STATUTES. REVIEW PROCEEDINGS ARE
GOVERNED BY THE FLORIDA RULES OF APPELLATE PROCEDURE.
SUCH PROCEEDINGS ARE COMMENCED BY FILING ONE COPY OF A
NOTICE OF APPEAL WITH THE AGENCY CLERK OF THE FLORIDA
HOUSING FINANCE CORPORATION, 227 NORTH BRONOUGH
STREET, SUITE 3000, TALLAHASSEE, FLORIDA 32301-1329, AND A
SECOND COPY, ACCOMPANIED BY THE FILING FEES PRESCRIBRED
BY LAW, WITH THE DISTRICT COURT OF APPEAL, FIRST DISTRICT,
300 MARTIN LUTHER KING, JR, BLVD., TALLAHASSEE, FLORIDA
32399-1830, OR IN THE DISTRICT COURT OF APPEAL IN THE
APPELLATE DISTRICT WHERE THE PARTY RESIDES. THE NOTICE
OF APPEAL MUST BE FILED WITHIN THIRTY (30} DAYS OF
RENDITION OF THE ORDER TO BE REVIEWED.




STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

VILLA CAPRI ASSOCIATES, LTD.,

Petitioner,

vs. FHFC Case No. 2008-058UC
Application No. 2008-266BS

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

/
RECOMMENDED ORDER

Pursusnt 1o notice end Sections 120.569 and 120.57(2), Florida
Statutes, the Florida Housing Finance Corporation, by its duly degigzzated
Hearing Officer, Diane D, Tremor, held an informal hearing in the captioned

proceeding on August 27, 2008 in Tallahassee, Flonda.

For Petitioner: Michael P, Donaldson, Esq.
Carlton Fields, P.A.
P.O. Drawer 190
Tallabassee, Fi 32301

For Respondent: Raobert J. Pierce, Esq.
Assistant (General Coungel

Ilorida Housing Finance Ceorporation
227 Neorth Bronough St., Suite 5000
Tallahassee, F132301-1329



STATEMENT OF THE ISSUE

There are no disputed issues of material fact, The issue for
determination in this proceeding is whether Petitioner’s application met
threshold requirements with regard to the availability of infrastructure,
specifically electricity, as of the application deadline date,

PRELIMINARY STATEMENT

At the commencement of the informal hearing, the parties submitted a
Joint Stipulation of Facts and Extubits. The Joint Stipulation basically
describes the application process and the circumstances regarding the
scoring of Petitioner’s Iapplic&tiozz, It was marked and received as Joint
Exhibit 1, is sttached to this Recommended Order as Attachment A, and the
facts recited therein are incorporated in this Recommended Order. Joint
Exhibits 2 through & wers received into evidence.

The Petitioner offered into evidence Petitioner’s Exhibits 1 and 2.
Petitioner’s Exhibit 1 contains exhibits from Petitioner’s application and was
received into evidence over Respondent’s objectionn. Petitioner's Exhibit 2
contains exhibits from and scorings of other appiicants in the same cycle,
and Respondent’s objection to that exhibit was sustained,

The parties timely filed Proposed Recommended Orders subsequent to

the hearing, and those have been fully considered by the undersigned.



FINDINGS OF FACT

Based upen the undisputed facts and documents recelved into
evidence at the hearing, the following relevant facts are found:

1.  Along with other applicants, Petitioner, VILLA CAPRI
ASSOCIATES, LTD., submitted an application for financing m the 2008
Universal Cycle, seeking MMRB funds, a SAIL loan and an allocation of
non-competitive housing credits to help fnance the construction of a 160-
unit (rarden Apartment complex in Miami, Florida.

2. Part IILC.3 of the Universal Application Instructions required that
applicants provide evidence of infrastructure availability on or before the
application deadline. This requirement i3 deemed a threshold item.
According to the Instructions, applicants are permitted to submit a
Verification of Availability of Infrastructire form included within the
Application Package or a letter from the entity providing the service
verifying availability of the infrastructure for the proposed development.
Such vertfications are te be provided behind designated tabs in the
application. Tab 28 is to contain evidence of availability of electricity; Tab
29 is to contain evidence of availability of water; Tab 30 is fo contain
evidence of availability of sewer, package treatment or septic tank; and Tab

31 is to contain evidence of avallability of roads.



3, The Application Instroctions specifically provide that, “whether
provided by the Application Deadline or by the date that signifies the end of
the cure period,” each form or letter “confirming infrastructure availability
must demonstrate availability on or before the Application Deadline,”

4. The parties have stipulated that the Application Deadline was April
7, 2008.

5. Throughout its application, Petiticner identitied the address of its
proposed development as “14500 SW 280 Street, Miami, Florida 32032.”

6, Inits initially filed application, Petitioner provided, behind Tab 2§,
a letter from Florida Power & Light Company, dated January 23, 2008,
stating that “as of January 18, 2008, FPL has sufficient capacity to provids
single phase electric service to the above captioned property.” The
captioned property was idestified in that letter as "Villa Capn, 14500 SW
280% St., Homestead, FL 33032.” (Joint Exhibit 2)

7. In its preliminary scoring, Respondent Flonida Housing awarded
Petitioner’s application 66 points out of a possible 66 points, and 7.5 points
of 7.5 possible tie-breaker points for geographic proximity to certain
services and facilities. However, Florida Housing determined that Petitioner
failed the threshold requirement regarding availability of electricity because

the letter dated January 23, 2008 fromn Florida Power and Light “contains



conflicting information.  Although the letter refers to the correct
Development Name and street address, it refers to the city as Homestead
rather than Miami.” (Joint Exhibit 3)

4, Although there appeared to be some confusion as to whether the
correct address of the proposed project located at 14500 SW 280™ Street lies
within Miam1 or Homestead, Florida, Petitioner elected to file a cure 1
response to its scoring regarding the availability of electricity.  Petitioner
submitted a “revised Exhibit 28,” which wag a letter dated May 30, 2008
from Florida Power & Light Company. This letter references the project at
“14500 SW 280™ Street, Miami, Fl 33032, and confirms that “at the
present fime, FPL has sufficient capacity to provide electric service to the
ahove captioned property.” (Emphasis Supplied) (Joint Exhibir 4)

5. Rules 67-21-003 and 67-48.004, Florida Administrative Code, both
of which govern this proceeding, set forth the application and selection
process for developments. Subsection 6 of both rules allow applicants o
“eure” their application after imitial scoring by submitting “additional
documentation, revised pages and such other information as the applicant
deerns appropriate” to address the issnes raised in preliminary scoring.
Those rules further provide that:

A new form, page or exhibit provided to the Corporation during
this period shall be considered a replacement of that form, page



or exhibit if such form, page or exhibit was previously
submitted in the Applicant’s Application.  Pages of the
Application that are not revised or otherwise changed may not
be resubmitted, except that docoments executed by third parties
must be submitted in their entirety, including all attachments
and exhibits referenced therein, even if only & portion of the
original document was revised.

Rules 67-21-003(6) and 67-48.004(6), Florida Admimistrative Code.

5. Other portions of Petitioner’s application demonstrated that water,
sewer and roads were available to the project site as of the application
deadline, and that the proposed project site qualifies as urban infill
development and 15 located in an area that Is already developed.
{Petitioner’s Extubit 13

6. In its final scoring of Petitioner’s application, Florida Housing
determined that Petitioner failed to meet the threshold requirement regarding
the availability of electricity because

As a cure for Itemn 1T, the Applicant pmv;ded a May 30, 2008

Jetter from FPL which states that electnic service 15 available to

the site *. . . at the present time . . J° The cure is deficient

because L‘he Iﬁb‘itei“ does not specifically state that the service was

available to the site on or before the Application Deadline

(April 7, 20608) ag required by the ,:.888 Universal Application
Instructions,

CONCLUSIONS OF LAW

Pursuant to Sections 120.569 and 120.57(2), Flonda Statutes, and

Chapters 67-21 and 67-48, Flonda Administrative Code, the Informal



Hearing Officer has jurisdiction of the parties and the subject matter of this
proceeding.  Because Florida Housing determined that Petitioner was
ineligible for funding due to failure to meet the threshold requirement of
demonstrating the availability of electricity, the Petitioner’s substantial
interests are affected by Florida Housing’s proposed agency action
Accordingly, Petitioner has standing to bring this proceeding.

The issue for determination in this procéeding is whether Petitioner
properiy demonstrated that electricity was available for 1ts proposed project
as of April 7, 2008, the application deadline, as required by Respondent’s
rules.

It 15 Petitioner’s posit;i@n that its application adequately demonstrated
the availability of electricity for its proposed development project. To
support this position, Petitioner states that the “cure” letter dated May 30,
2008 submitted by Florida Power and Light, referencing the Miami address,
was mtended only to reply to the preliminary scoring issue raised by Flornda
Houging,; to wit: the replacement of “Hormestead” with “Miami,” sa as to be
consigtent with the remairider of Petitioner’s application. Petitioner urges
that the “cure” letter did not change the fact that electric iﬁﬁ‘astrucnzfe was
in place as of the application deadiine, and that such letter in po way “shut

off” the power that was already servicing the site. Petitioner argues that the



“cnre” letter is not inconsistent with the initial FPL letter, with the exception
of the revised location.

Petitioner's position is attraciive and. more than likely, reflects the
reality that electricity was available to the proposed development site as of
Japuary 18, 2008, long before the application deadline, as stated in the letter
imtially submitted from FPL. However, to accept that srgument would be to
totally disregard the adopted rules which govern this proceeding.
Respondent’s rules expressiy address “cure” inaterials and the manner in
which tﬁay must be submitted and considered.

Two provisions within Rules 67-21.003(6) and 67-48.004(6), Florida
Administrative Code, require the rejection of Petitioner’s arguments. First,
those rules, which read identically, mandate that a new form, page or exhibit
submitted as a cure is considered a “replacement” of that same form, page or
exhibit previousty submitted. The May 30, 2008 letter from FPL was a page
or exhibit submitied by Petitioner to “cure” the threshold issue raised in
preliminary scoring and it replaced the prior January 23, 2008 letter
submitted with Petifioner’s orniginal application. In other words, the prior
letter ceased to exist once the “cure™ letter was submitted. While this result
may seem harsh, and close to putting form over substance, that is what the

rules require. There is no ambiguity in the rule which states that the cure



documents replace the original documents. As pointed out by counsel for
Florida Housing, the *replacement” rule ensures certainty in the scoring
process by delineating the precise documents that should be the focus of the
scoring. Petitioner elected to avail itself of the opportunity to cure a
deficiency in response to Florida Housing's prelhiminary scoring of its
application, and is bound by the rules governing cure documentation.
Petitioner’s position would require Respondent to review s cure
letter from FPL in comjunction with the earlier FPL letter submitted with its
original application to reach the conclusion that electricity has been
available for its site since January 18, 2008. This would not only be
contrary to the “replacement” rule, it would require Florida Housing to
speculate as to whether the Homestead and the Miami addresses, while
bearing the same street numbers, were indeed the exact same location.
Petitioner’s argument that Florida Housing should not have ignored its
initial submission regarding the availability of electricity is also m
contravention of another portions of Rules 67-21.003(6) and 67-48.006(6),
Florida Administrative Code. Those rules require that
Pages of the Application that are not revised or otherwise
changed may not be resubmitted, except that documents
executed by third parties must be submitted in their entirety,

mecluding all attachments and exhibits referenced therein, even
if only a portion of the original document was revised.

f¥a



Thus, in order for the initial FPL letter of January 23, 2008 to be considered
by Florida Housing, it would have had to be referenced and attached 1o the
later FPL letter submitted as 2 cure.

Finaliy, Petitioner urges that other portions of its application, such as
its exhibits relating to urban in-fill development {(Application Exhubit 213,
water and sewer avallability (Applications Exhibits 28 and 29) and
environmental safety (Application Exhibit 33), adequately demonstrate that
electricity was available to its proposed developruent as of the application
deadline.  If this argument were acc;egied, the Respondent™s Application
Instructions and Application Forms, both of which are adopted as rules
{Rules 67-21.003(1)(a) and 67-4R.004(1)a), Florida Administrative Code)
would be repdered a nallity.

The Instructions and Forms require that evidence of the availability of
electricity be set forth behind a specific tab lzbeled “Yxbabit 287 The
availability of other forms of infrastructure are to be demonstrated in other
exhibit numbers, Indeed, Petitioner itsel, in submitting its cure
docurmentation tegarding electricity, d{%scribed 15 “cure” as ‘“‘z revised
Exhibit 28, Evidence of Availability of Electricity.” Respondent’s rules do
not permit elecmrical infrastructure to be demonstrated circumstantially or by

inference. lustead, the Instructions explicitly require and provide for the
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means and methods (including the designated exhibit number) of
demonstrating the availability of electricity as of the application deadline.
The Instructions require that “[vilerification of the availability of each type
of infrastricture on or before the Application Deadline must be provided,”
and that “each” letter confirming infrastruciure availability must
demonstrate  avallability on or before the Application Deadline”
(Application Instructions, Fart I1.C.3) Other portions of the application and
specific exhibit numbers are included for their own particular purposes
which are unreiated to electrical infrastructure. Moreover, those other
exhibits included within Petitiouer’s Extubit 1 do not specifically and
conclugively demonstrate that electricity was available to Petitioner’s
proposed development as of April 7, 2008, the application deadline.

While the result reached herein may seem harsh in light of the
probable reality that elsctricity was available to Petitioner’s proposed
development as of the application deadline, any other result would require
speculation on the part of Florida Housing and a complete disregard and
violation of Respondent’s adopted rules, by which all applicants, as well as
Florida Housing itself, are bound. As agreed by both parties, the demand for
MMREB and SAIL funding far exceeds that which is available under those

prograins, and qualified affordable housing developrments must compete for

il



that funding. To assess the relative merite of proposed developments,
Florida Housing has established a competitive and detalled application
process. Just as Florida Housing is bound in ifs scormg of éppiicati&ns by
the rules governing that process, applicants are likewise bound.

Here, the rules required that the availability of electricity be
demonstrated az of the application deadlme and on a specified Exhibit
Number 23. Petitioner elected to submut a cure of 1ts tutial documentation
which showed an inconsistenicy of the development address with the rest of
Petifioner’s application. In doing so, Petitioner “replaced” the initial
document. The latter May 30, 2008 “cure” document, standing by itself (as
it must) and stating that electricity was available “at the present time”, did
not demonstrate that electricity wag available to the project site as of the
application deadline. Accordingly, Petitioner failed to satisfy the threshold
requirement set forth in Part IILC.3 of the Application Instructions. Rules
67-21.003(13)b) and 67-48.004(13)(b), Flotida Administrative Code,
require that Florida Housing reject an application if the applicent fails to
achieve the threshold requirements as “defined in the Application

Instructions,  Accordingly, Florida Housing properly rejected Petitioner’s

application for funding on that ground. See Brownsville Manor Apartments



Based upon the Findings of Fact and Conclusions of Law stated
above, it 1s RECOMMENDED that Florida Housing’s final sconng of
Petitioner’s application be upheld, and that Petitioner’s application be
rejected for fatlure to establish the threshold requirement that eleciricity be

available to the project site as of the application deadline.

DIANE D TREMOR.

Hearing Officer for Florida
Housing Finance Corporation
Rose, Sundstrom & Bentley, LLP
2548 Blairstone Pines Drive
Tallahassee, Florida 3230

{&50) 877-6555




Copies furnished to:

Sherry M. Green, Clerk

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, FL. 32301-1329

Michael P. Donaldson, Esg.

Carlton Fields, P.A.

Post Gffice Drawer 190

215 South Monroe Street, Suite 500
Talighassee, F1. 32303

Robert I. Pierce, Esquire

Assistant General Counsal

Florida Housing Finzance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, FIL 32301-1329
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NOTICE OF RIGHT TO SUBMIT WRITTEN ARGUMENT

In accordance with Rules 67-21.0035(3) and 67-48.005(3), Florida
Administrative Clode, all parties have the right to submit written arguments
In response to a Recommended Order for consideration by the Board. Any
written argument should be typed, double-spaced with margins no less than
one (1} inch, in either Times New Roman 14-point or Courier New 12-point
font, and may not exceed five {(5) pages, excluding the caption and
certificate of service. Written arguments must be filed with Florida Housing
Finance Corporation's Clesk at 227 North Bronough Street, Suite 5000,
Tallahassee, Florida 32301-1329, no later than 5:00 p.m. on September 15,
2008, Subrmission by facsimile will not be accepted. Failure to timely file a
wriften argument shall constitute a waiver of the right to have a written
argument considered by the Board. Parties will not be permitted to make
oral presentations to the Board in respense to Recommended Orders.

15



STATE OF FLORIDA »
FLORIDA HOUSING FINANCE CORPORATION

VILLA CAPRI ASSOCIATES, LTD.,
a Florida hmited partnersiup

Petitioner,
v. FHFC CASE NO.: 2008-0581C
Application No, 2008-266B8
FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

JOINT STIPULATION OF FACTS AND EXHIBITS

Petitioner, Villa Caprl Associates, Ttd,, {(*Villa Capn™} and Respondent, Florida
Heusing Finance Corporation, { Florida Housing”) by and through undersigned counsel,
submit this stipulation for purposes of expediting the nformal hearing scheduled for
10:00 amp, August 27, 2008, in Tallahassee, Flonida, and agree to the following findings
of fact apd to the admission of the exhibite described below:

STIPULATED FACTS

i. Villa Capn is a Florida hrmted partnership with its address at 2121 Ponce
de Leon Blvd, PH, Coral Gables, Florida 33134, and Is in the business of providing
affordable rental honsing vnits.

2. Florida Heusing 13 a public corporation, orgamized o provide and
promote the public welfare by administering the governmental function of financing and
refinancing housing and related facihities in the State of Florida, {Section 420.504, Fla.

Stat: Rule Chapter 6§7-48, Fla. Admim. Code).

ATTACHMENT “A”



3. Flerida Housing administers various affordable housing programs
inchuding the following refevant to these proceedings:

{a} | The Multifamily Mortgage Revenve Bonds (MMZEB] Program pursuant to
Section 420.509, Fla. Stat., and Rule Chapter §7-21, Fla. Admin. Code; and

{b) the State Aparfment Incentive Loan (SAIL)Y Program pursuant te Sections
420.307(22) and 420 3087, Fla. Stat, and Rule Chapter 67-48, Fla. Admin. Code.

4, The 2008 Universal Cycle Apphication, through which affordable bousing
developers apply for funding under vations affordable bousing programs administered by
Florida Housing, including the MMRB Program and the SAIL Program, is adopted ag the
Universal Application Package or UAL016 (Rev. 3-08) by Rules 67-21.003(1)(a) and 67-
48.004(1)a), Fla. Admin. Code, respectively, and eonsists of Parts [ through V and
instructions.

s. Because the damand for MMRB and SAIL fundmg excesds zha;t which is
available under the MMRE Prograrm and the SAIL Program, respectively, gualified
affordable housing developments must compete for this funding. To assess the relative
merits of proposed developments, Florida Housing has established a competitive
apphcation process known as the Universal Cycle pursuant to Rule Chapters 67-21 and
£7-48, Fla. Admin. Code, respectively.  Specifically, Flonda Housing’s application
prr;:{;z’:ss fer the 29{‘}8 Universal Cyele, as set Jorth i Roles 67.21.602-0035 and 67~

48.001-.065, Fla. Admm. Code, involves the following:

a. the publication and adoption by rule of an apphication package;
b. the compietion and submission of applications by developers;
c. Florida Housing's preliminary scoring of applications;



d. an initial round of administrative challenges in which an applicant
may fske issue with Flerida Housing’s scorimg of uwnother
application by filing a Notice of Possible Scoring Emor
{"NOPSE™;

e. - Florida Housing’s consideration of the NOPSEs submitted, with
notice (NOPSE scoring summary) to applicants of any resulting
change in thelr preliminary scores;

f an opportunity for the applicant fo submit additional materials to
Fiorida Housing to “cure” any items for which the applicant was
deemed to have failed o satisfy threshold or received less than the
MAXUTUM SC0rS;

2 second round of adranistrative challenges whereby an applicamt
may Taige scoring issues arising from another applicant’s cuge
materials by filing a Notice of Alleged Deficiency ("NOAD™;

4w

h. Florida Housing’s consideration of the NOADs submitied, with
notice (final scoring suwmmaryy o applicants of any regnlnng
change in their scores;

L. an opportunity for zpplicants to challenge, via informal or formal
administrative proceedings, Fionda Housing’s eveluation of any
itern for which the applicant was deemed to have failed w satisfy
threshold or reesived lese than the maximum score; and

3. firal ranking scores, ranking of applicafions, and allocation of
MMRB and SAIL {or other} funding & successful applicants as
well as those who sucoessfully appeal through the adoption of final
orders.

6. Villa Capri and others timely submitted applications for firancing in
Flonida Housing’s 2008 Universal Cyele. Villa Capri, pursuan! to Application #2003-
26618 (the “Application”), applied for MMRB funds in the amount of $12,000,000, a
SAIL lozn in the amount of $3,700,000, and an aliscation of non-competitive housing

credits in the amount of $837,806 1o help finance the construction of a 160-unit Garden

Apartment complex In Miam, Florida, named Villa Capri Apartments.

Ll



7, Pursuant o Part T1.C.3. of the Universal Application Instructions, as a
ihresnold item, Villa Caprl and the other applicants in the 2008 Universal Cycle were
required to provide evidence demonstrating that certaln types of Infrastructure
{electricity, water, sewer and roads) were available for their proposed developments an or
before the Application Deadline {the Applii:-az‘ém Deadline for the 2008 Universal
Appheation Cycle was April 7, 2008).

8. Villa Capri received notice of Florida Housiog's initial (preliminary)
sporing of its Application by scoring summary dated ss of May 7, 2008, at which time
Florida Housing awarded Villa Capn 2 preliminary score of 66 points out of a possible 66
points, and 7.5 points of 7.5 possible “tie breaker” points (awarded for geographic
proximity to certain services and facilities). Florida Housing zlso concluded that Viila
Capn falled the threshold requirement regarding availability of electicily for the
following reason:

The Applcant provided a letter from FPL as evidence of the
avallability of eleciricity; however, the letter confains conflicting
mformation. Although the letter refers fo the correct Developnient WName
and street address, 1t refers 1o the city as Homestead rather than Miami

{Exhibits J-2 and J-3)

9. Villa Capri imely submitied cure materials to Florida Housing in respouse
to the threshold failure. The cure documentation consists of a 2008 Cure Supnmary Formn,
a 2008 Cure Form, and a letter from FPL fo Ms. Mara Mades dated May 3¢, 2008
(Exhibit J-4)

10, NOADs were filed by three (3} competing applicants, each contending

that the cure letter submitted by Villa Capnl was deficient because it failed to demonstrate

the availability of electricity as of the Application Deadline. (Exhibit I-5)



11.  Florida Housing issved its final scoring summary dated as of July 16,
2008, determmining that Villa Capri failed the threshold requirement regarding evidence of
availability of eleciricity noting that:

Ag a cure for Ttem 1T, the Applicant provided a May 30, 200§

letter from FPL which siales that electric service is avallable 1o the site

“...at the present fime...” The cure is deficient because the letter does not

specifically state that the service was available to the site on or hefore the

Application Deadline (Apnl 7, 2008} as required by the 2008 Universal

Application Instructions,

(Exhibit 1-63

12, Along with the final scoripg summary Florida Housing provided Villa
Capri a Notice of Rights, informing Villa Capri that it could contest Florida Housing's
actions by requesting a bearing.

13, Villa Capri timely filed its Petition for Review contesting Flonda
Houxing's scoring of 1s Application together with an Election of Rights i which it
elected an informal hearing.

14.  The parties request the Honerable Hearng Officer take official
recognition {judicial notice} of Rule Chapters 67-21 and §7-48, Fla. Admin. de.f:> as
well 25 the incorporated Universal Application Package or UAI016 (Rev, 3-DE},

The parties offer the foillowing joint exhibits into evidence and stii::ulaza o
their authenticity, adnussibility and relevance in ihe\iz‘zstant proceedings, except as noted
below:

Exhibit I-I: This Joint Stipulation of Facts and Exlubits.

Exhbit -2 Flonda Power & Light Ictter dated January 23, 2008,

subraitted as Application Exhibit 28 with Villa Capri's
original Application #200R-268EBS.



Fxhibit I-3:
Exhibit }.4:
Exibit J-5;
Exhibit J-6:

Respectfully submitted this a? 7 day of Angust, 2608. ~

Preliminary Scoring Swmmary for Apphcation #2008-
266BS (Villa Capn) dated May 7, 2008,

Cure materials submitted by Villa Capri regarding Ttert 1T
fom Exhibit 33 comprised of a 2008 Cure Samunary
Form, a 2008 Cure Form, and a letter from FPL dated May
30, 2008,

NOADs submtted by Application Nos. 2008-260H8, 2008-
132C, and 2008-176BS contesting the sufficiency of the
cure maferials submitied by Villa Capn.

Final Scoring Summary for Application #2008-266BS
{Villa Capn} dated July 18, 2008.

Michael P. Donaldson
Flonida Har No, 0802761
Carlion Fields, P.A.
.0, Drawer 190

215 8. Monroe 8t., Suite 560
Tallahassee, Flonda 32303
Telephone: (850) 224-1585
Facsimile: (850) 222-0398

By: (2- ALACK

Kobest# Pierce -

Florida Bar No. 0194048
Asgigiant General Counsel
Florida Housing Finance
Corporation

227 North Bronough Street
Sutte 5000

Tallghassee, Florida 323011329
Telephone: {850} 4884197
Facsimile: {8561414.-6548




INTHE BDISTRICT COUR T OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

NOTFINAL UNTIL TIME EXPIRES TO

VILLA CAPRI ASSOCIATES, FILE MOTION FOR REHEARING AND
LD, DISPOSITION THEREGF IF FILED
Appeliani,

CASE MO, 1D08-5235
¥,

FLORIDA HOUSING FINANCE
CORPORATION,

Appellze,

¥
i

QOpimien filed November 36, 2009
An appeal from an order of the Flonda Housing Finance Corporation,

Michael P. Donaldson and Chnstine Davis Graves, of Carlton Fields, P.A
Talishasses, for Appellant.

Wellington H. Mefiert, 1, General Counsel and Robert J. Plerce, Assistant Genersl
Counsel, Tallahassee, for Appellee.

BROWNING, IR, EDWIN B, SENIOR JUDGE.
Appellant seeks review of an order from the Florida Housing Finance

Corporation (Florids Housing) which rejected Appellant’s application for funding

EXHIBIT

Ayt




ta build affordable housing. Appellant argues that Florida Housing unpaired the
fairness of the proceeding below by failing to index ap order in 4 previous case and
post it (o the pubbc. Appeliant contends that the previous dedision was relevan!
and could have changed the outcome of the case had Appellant and the hearing
officer hiad benefit of the decision. We agree and reverse on this 1ssue.

Flerida Hewosing administers various affordable houstog programs, including
Multifamity Mortgage Revenue Bonds (MMRR) and State Apartment Incentive
Loan (SAIL). Because the demand for funding exceeds that which 15 available,
qualified affordable heusing developments must compete [or this funding. To
assess the relative merits of proposed developments, Florida Housing hag
established a competitive apphication precess known as the Universal Crele
pursuant 1o Florida Administrative Code Chagters 67-21 and 6748

Appeilant provides affordable rental housing units and applied 1o Florida
Housing for funding in 2008, Appellant sought $12,000,000 in MMEB funds and
53,700,000 in SAIL funds o help finance the construction of a 160-unit aparument
complex in South Flonda named Villa Capri Apartnents. Appellant submitied a
timely application, identifying the development as located 1o Miami; the
application dead!ine was April 7, 2008,

On May 7, 2008, Florida Housing awarded Appellan! 2 preliminary score of

66 points out of 66 possible points and 7.5 points out of 7.3 possible “tie-breaker”

%



points (awarded for proximity 1o certain services and facthities) Florida Housmg,
however, concluded that Appellant failed the threshold requirement vegarding
availability of electricity for the following reason:

The Appheant provided g letter from FPL ag evidence of

the avalability of electricity; however, the letier confams

conflicting information. Although the letter refers to the

correct Development Name and slreet address, it refers w

the city as Homestead rather than Miami.
Appellant submitied timely cure materials 1o Florida Housing in response 1o the
threshold fallure. The cure documentation contained a letter from FPL dated May
30, 2008, which reflected a Miam: address and stated that electricily was available
ta the site “at the present iime.” Florida Housing determunad that the cure was
defigient because the letter did not specifically state that the service was available
to the site on or before the application deadline as required.

Appellant petitioned for an informal hearing. The issue for the hearing wag
whether Appeliant’s application met threshold requirements with respect to the
avaifabiirty of electrical infrastructure as of the apphication deadline date
Appellant argued at the hearing that the cure letter from FPL was nol imcensisient
with the ongins! letter demonstrating sn electrical infrasructure. The cure lefrer
only addressed a Jocation change to be consistent with the applicaticn. Appeflant
stated that neither the address in the cure letler nor the address in the application

was incorrect; the project was located in 8n unincorporated portion of Miami-Dade



County, appresimately the same distance from Hoemestead as Mismi  Flonds
Housing, howevey, contended thal the cure lelter replaced the ongmal Jetler
concerning verificalion of infrastructure.  Thus, the cure Jetter was the only
operative document for that purpose and did not demenstrate rhat electricity was
available on or before the appbeation deadline because i stated “atl the presemt
tme.”

The informal hearing officer stated that there was confusion as ¢ whether

the correct address of the project was Mizmi or Homestead, The heanng officer

stated thal Appellant’s position was “attractive” and, more than likely, reflected

that electricy was in {act available before the deadline as stated i the imnal jetter,
However, 10 accept the argument would be to disregard the adopied rules which
poverned the preceeding, Flovida Rules of Adnunistrative Procedure 67-21.003(6)
and 67-45.006{8). Hy operaucn of the rules, Appellant's cure letter replated the
initizl decument, and Appellant did not demonstrate that electricity was available
as of the application deadline.  Rules 67-21.603{13xb) and &7-45.004(13)(B)
required that Florida Housing reject an application if the applicant fails to achieve
the threshold requirements.  Therefore, the hearing officer held that Florida
Housing properly rejected Appellant’s application for funding. Florida  Housing
adopted the findings of fact and conclusions of law set forth in the Recommended

Order.
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On appeal, Appeilant contends that Flondsz Heusing interpreied the cure ruje

T

differently 1n Eclipse West Associares, Lid. v Florida Housing Finance Corp.,

Casze No. 2006-078RRLP March 13, 2007 Because Fionds Housing did not
properly index thig decision and make it available w0 the public clecironicully, the
admumistrafive process was impaired,

In Eclipse, Florida Housing held that Eclipse satsfactorily demonstrated that
the applicanion address satisfied the reouitement of the 2006 Rental Recovery Loun
Program application. Eclipse’s original application designated the project address
as “located at the SE comer of NW Flagler Drive and NW 4ih Strect, [L
Lauderdale.” Florida Housing inivaliy determined thal Eclipse failed to meet the
threshold requirement regarding the address of the site because the staled address
was ingorrect and inaccurate. NW Flagler Drive was nol z valid sireet in Fr
Laudardale; it was properly identified as Flagler Avenue.

Echpse filed 2 curs docwment identifying the project by reforence 10 "NW
Flagler Avenue.” In order 1o complete the cure, Echpse had 1o submit 2
verification form from FPL confirming the availability of eleciricity for the project.
The FPL Jetter confirmed electrionry as of the date of the letier, FPL had
previously provided a lefter verifying electricity priov w0 the application date.
Florida Housing denied the application as failing to show Infrastructure gzvz&ééaé’niﬁzg

as of the application deadline,
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The hearing officer found that Flerida Housmg's rules did not require
applicanis 1o idenlify projects using strest names found v any spovilie source off
street name information. The roles alse did not specity which name or version of a
name was required in identifying an address. The hearing officer noted that the
streel on which the project was localed was recognized by local povernment
officials as either Flagler Avenue or Flagler Drive. The hearing otficer concluded
that the address provided n the application was acceptable. Therglore. thers wag
ne necassity for the cure documents to be filed. The 1ssues relating 10 the FPL
lefter were moot. Florida Housing adepted the hearing officer’s findings and
conclusions,

Seciion 120.530) Ke), Flovide Statutes {2008}, provides thal egach zgency

provide these orders by a subjeet

¥
4
b

shall mainiain &l final orders. The apeney may
matier Index or by a searchable electronic database. § 120.53(13a)2., Fla Srat
{2008} see also Fla, Admin, Code R, 67-52.003 {requiring Floride Housing clerdk
to maintain al) final orders and s subject matter index on such orders). Final crders
must be indexed or listed within 120 days after the order s rendersd
§120.53(1 %), Fla. Star, (2008), Florida Housing does pot dispute that the Eclipse
arder was not properly listed or indexed as required by statuie.
o od

We hold that Florida Housing’s failure 1w Dst oy index the Eclinse order

roperly was an error in procedure which impatved the {aimness of the proceedings
¥ ! P P g
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(Fla,

—

below, See Graham Conptraciing, Inc. v, Dep’t of Gen. Serys,. 563 bo. 24 816

st DCA 978} (stating that agency’s failuce (o maimiam subjeci-mater index of s
orders deprives general public, ageney, and this court of the continuity and
rationality such a reseurce would provide}. Perties in an adminisrative procceding

have g right 1o locale precedent and have it apply as well as the nght 1o know the
b2 P

factual basis and policy reasons for agency action. Amos V. Dep't of Health and

Rehabiitative Servg,, 444 So. 2d 43 (Fla. Ist DCA 1883} Hac the Appeilar

known of the dacision m Eclipse prior to the hearing, it could have raised the same
lezal arguments which were successful in Eclipse. Appeilant should be allowed 1o
rely on Florida Housing precedent in presenting i1 case to Fionda Housing, An
agency’s fzilure to follow Bis own precedent which containe similar facts is
“contrary to established administrative principles zad sound public poliey’

Brookwood- Walton County Convalescent Cir. v, Apency for Health Carg Admin,,

845 So. 2d 223, 229 (Fla, 2003}, Accordingly, we remand for Flonda Housing 1o
submit the instant case to a hearing officer to conduct a hearing 1o assess the
applicability of Helipse Lo this case.

REVERSED and REMANDED for further groceedings.

AN HORTWICK and PADOVAND, 1}, CONCUR.



STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

ECLIPSE WEST ASSOCIATES, LTD,,

Petitioner,

v, FHEC CASE NO.: 2006-078RRLP
APPLICATION NO. 2006-362CHR

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

/
FINAYL ORDER

This cause came before the Board of Direciors of the Florida Housing Finance
Corporation {“Board™) for consideration and final agency action on March 16, 2007, Onor
hefore August 3, 2006, Eolipse West Associates, Ltd., {*Petitioner’) submitted its 2006 Rental
Recovery Loan Application (“Application”} to Florida Housing Finance Corporation (“Florida
Heusing™) to compete for funding/aliocation from the Rental Recovery Loan Program.
Petitioner timely filed its Patition for Informa! Administrative Proceeding, pursuant to Sections

120.569 and 120.37(2), Florida Statutes, (the “Petition”) challenging Florida Housing's scoring

on parts of the Application. Florida Housing reviewed the Petition pursuamt o Section
120.569(2)(c), Florida Statutes, and determined that the Petiticn did not raise disputed issues of
material fact, An informal hearing was heid in this case on December 1, 2006, in Tallshassee,
Flonda, before Flonda Housing’s designated Headng Officer, Diane Tremor. Petitioner and
Respondenl timely fied 2 Joint Proposed Recominended Order,

Petitioner and Respondent timely filed 2 Joumt Proposed Recomnended Order, The

Heanng Officer issued a Recommended Order. A true and correct eopy of the Recommended

HTHE ' DA
)£ WITH THE CLEAK OF THEFLOR
- gfi.‘é%§§%¥¢6 FINANCE CORPORATION
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Order is attached hereto as “Exhibit A The Hearing Officer récormmended Florida Housing
enter a Final Order finding that: |

i Petitioner has satisfactonly demonstrated that the Eclipse West Application’s
address of its proposed devclopment site as being located “at the SE comer of NW Flagler Drive
and NW 47 Street, Fi, Lauderdale, FL 33301,” satisfied the requirement of Part ITL, Section A,
Subsection 2.a., of the 2006 Renta) Recovery Loan Program Application.

2. The issue coneermning the FP&L letter submitted as a cure is thus moot; no cure
was required,

3. Petitioner’s Application should be scored as having satisfied all threshold

reguirernents.

RULING ON THE RECOMMENDED ORDER

The findings and conclusions of the Recommended Order are supported by competent

substantial evidence.
ORDER

in accordance with the foregoing, it 18 herchby ORDERED:

1. The Findings of Fact of the Recommended Order are adopted as Florida
Housing's Findings of Fact and incorporated by reference as though fully set forth in this Order.

2. The Conclusions of Law of the Recommended Order are adopted as Plorida
Housing’s Conclusions of Law and incorporated by reference as though fully set forth in this

Order.

3. Accordingly, it is found and orderzd that Petition has satisfactorily demonstrated
that the Eclipse West Application’s address of its proposed development site as being located “at

the SE corner of N'W Flagler Drave and NW 4™ Street, Ft. Lauderdale, FL 33301 " satisfied the



requirement of Part TI1., Section A., Subsection 2.a., of the 2006 Rental Recovery Loan Program
Application,
4. The issue concerning the FP&L leticr submitted as a cure is thus moot.
5. Petitioner's Application should be scored as having satisfied all threshold requirements,
IT I8 HEREBY ORDERED that Petitioner’s Application should be scored as having
satisfied all threshold requirements.

DONE and ORDERED this 167 day of March, 2007,

FLORIDA HOUSING FINANCE
CORPORATION




Copies to:

Wellington H. Meffert I

{reneral Counsel

Florida Housing Finance Corporation
337 North Bronough Sireet, Suite 5000
Tallzhassee, F1. 32361

Yicki Robinson

Deputy Development Officer

Florida Housing Finance Corporation
337 North Bronough Street, Suite 3006
Tallahassee, ¥1. 32301

Michaci G. Maida
Rutiedge, Eccnia Bt Al
PG BOX 551
Tallahassee, Fi 32302



NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO 15 ADYERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITLED TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES
OF APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMERCED BY
FILING ONE COPY OF A NOTICE OF APPEAL WITH THE AGERCY CLERK OF
THE FLORIDA HOUSING FINANCE CORPORATION, 227 NORTH BRONOUGH
STREET, SUITE 5000, TALLAHASSEE, FLORIDA 32301-1329, AND A SECOND
COPY, ACCOMPANIED BY THE FILING FEES PRESCRIBED BY LAW, WITH THE
DISTRICT COURY OF APPEAL, FIRST DISTRICT, 300 MARTIN LUTHER KING,
JR., BLYDY, TALLAHASSEE, FLORIDA 323%%-1850, OR IN THE DISTRICT COURT
OF APPEAL IN THE APPELLATE DISTRICT WHERE THE PARTY RESIDES, THE
NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY (30) DAYS OF RENDITION
OF THE ORDER TO BE REVIEWED.




STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

ECLIPSE WEST ASSOCIATES, LTD.
{PROJECT NAME: ECLIPSE),

Petitioner,
FHFC Case No.: 2006-0078RRLYP

VS, Application No.: 2006-362 CHR
FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

L
GRDER

Pursuant to notice and Sections 120.569 and 120.57(2), Florida Statutes, an
informal hearing was scheduled before the undersigned Hearing Officer on December
1, 2006. Prior to the hearing, the parties reached an agreement resolving the sole
issues in dispute, and stated their intent to file with the Hearing Officer a Joint
Proposed Recommended Order. The Joint Proposed Recommended Order, along
with exhibits, was filed with the undersigned on February 18, 2007, and is attached
hereto as Exhibit A. In essence, the parties agreed that the original ép;}licatiozz
submitted by Petitioner, ECLIPSE WEST ASSOCIATES, LTD., correctly identified
the address and development location of its proposed project, thus rendering moot
cure documentation regarding the address, and that Petitioner’s application should

be scored as having satisfied all threshold requirements.



Based upon this agreement and the Joint Proposed Recommended Order and
Joint Exhibits, there is no need for additional Findings of Fact and/or Conclusions of
Law, Accordingly, no Findings of Fact or Conclusions of Law are made herein, The
parties jointly executed Joint Proposed Recommended Order, along with Joint
Exhibits | through 22, isattached as Exhibit A, and this proceeding is returned to the

Florida Housing Finance Corporation for eniry of a Final Order.

Respectfully submitted and entered this o2md day of March, 2007.

Lo & Lo

IMANE D. TREMOR

Hearing Officer for Florida Housing
Finance Corporation

Rose, Sandstorm & Bentley, LLP

2548 Blair stone Pines Drive

Tallahassee, Flonda 32301

{850) 877-6555

Copies furnished to:

Sherry M. Green, Clerk

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, FI. 32301-1329

Wellington Meffert I, Esq.

CGeneral Counsel

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, FI. 32301-1329


http:DlA.".13

Michael G, Maida, Esquire
Rutledge, Ecenia, Purnell

& Hoffiman, P.A.

215 8. Monroe St., Suite 420
P.O. Box 351

Tallahassee, FIL. 32302



NOTICE OF RIGHT TO SUBMIT WRITTEN ARGUMENT

In accordance with Rule 67-48.005(3), Florida Administrative Code, all parties have
the right to submit written arguments in response to a Recommended Order for
consideration by the Board. Any written argument should be typed, double-spaced
with margins no less than one {1) inch, in either Times New Roman 14-point or
Courier New 12-point font, and may not exceed five (5) pages. Written arguments
must be filed with Florida Housing Finance Corporation’s Clerk at 227 North
Bronough Street, Suite 5000, Tallahassee, Florida, 32301-1329, no later than 5:00
p.m. on March 9, 2007. Submission by facsimile will not be accepted. Failure to
timely file a written argument shall constitute a waiver of the right to have a writen
argument considered by the Board. Parties will not be permitted to make oral
presentations to the Board in response to Recommended Orders.



STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

ECLIPSE WEST ASSOCIATES, LTD.
(PROJECT NAME: ECLIPSE)

Petitioner,
FHFC Case No,: 2006-0078RELP
VS, Application No.: 2006-362 CHR
FLORIDA HOUSING FINANCE
CORPORATION,
Respondent,

/

JOINT PROPGSED RECOMMENDED ORDER

The parties, ECLIPSE WEST ASSOCIATES, LTD, (“Eclipse”}, and FLORIDA
HOUSING FINANCE CORPORATION (“Florida Housing”), stipulale and agree to the

following facts and conclusions of law in the above-entitled matter.

APPEARANCES
For Petitioner, BEclipse West Michael G. Maida
Associates, Lid. Florida Bar No, 0435945

Rutledge, Fcenia, Pumnell & Hoffman, P.A.
215 8. Monroe Strest, Suite 420

P.O. Box 551

Tallahassee, Florida 32302

For Respondent, Florida Wellington Meffert 11

Housing Finanee Corporation Florida Bar No. 5765554
General Counsel
Fiorida Housing Finance Corpomation
227 North Bronough Strest, Suite 5600
Tallahassee, Fiorida 32301-132¢




JOINT EXHIBITS

The following exhibits were admitted inio evidence:
1. Affidavit of Sherry M. Green
2. RRLP Ranking Scenano

Letter fFom Reliance-Theatre Place Associates, Lid,

[#%)

4, 8TER06-27(3), F A.C,, Application and Selection Procedures for Developments

5. Eclipse Final Scoring Summary |

8. Eclipse address as identificd on page 15 of the 2006 RRLP Criginal Application

7. Rule §TEROS.9(2), FAC,

8. Part 1, Item A.2.a of the 2006 RRLP Application

8. Exhibits 19, 22, 25-28 and 32-36 to the Original Application

15. Emergency Services map and DeLorme map

1. City’s aerial photography maps

12. Photograph of street sign, “Flagler Ave.”

13, Photograph of gated or feneed alleyway between two rows of buildings with no strest
sign

14, Pages 13+18 of the RRLP Application Instructions

15. City of Fort Lauderdale Record Land Survey

16, City of Fort Lauderdale utjlity services document

17. City of Fort Lauderdale’s Planning and Zoning Departnient’s maps

18, Broward County Property Appraiser's Folio Information

12. Page 15 of the Application filed as part of Eclipse’s Cure material

20. “Original” and “Cure” Surveyor Certifications

fa¥



21, FP&L letter dated July 26, 2006 {submitted with original Application)
22. FP&L letter dated September 11, 2006 (submitted with Care matenal)

WITNESSES

None,

For Bespondent;

Vicki Robinso n, Deputy Development Officer

PRELIMINARY STATEMENT

Petitioner applied for funding during the 2006 Rental Recovery Loan Program (“KRLP"),
seeking a rental recovery loan and an allocation of Low Income Housing Tax Credits (“Housing
Crediis™). Petitioner was notified by Flonda Housing Finance Corporation {*Florida Housing™
of ifs final scores on or about Oetober 17, 2000, On November 13, 2008, Petitioner timely fled a
Petition for ast Informal Administrative Hearing uader Sections 120.56% and 120.57(2), Florida
Statutes, disputing the Florida Housing’s Hnal scoring of its 2006 Rental Recovery Loan Program
Application for the proposed Eclipse West Apattments. Aller review of the Petition, Florida
Housing granted Petitioner an informal hearing in this matter. Notice of the informal hearing
was served on all RRLP applicants. Petitioner sought-a determination that the Eclipse West
Application’s address of #s proposed development site as being located “at the SE comer of NW
Flagler Drive and NW 4™ Street, Fi. Landerdale Florida 33301, satisfied the requiremaent of Part
I, Section A, Subsection 2.a, of the 2006 Rental Recovery Loan Program Application. The

Parties are agreed that Petitioner has done so.



STATEMENT OF THE ISSUE

Two issues were presented for resolution in this proceeding. The first issue i1s whether
Eclipse’s original application material correctly identified the Address and Development
Location of its proposed project. As the first issue is answered in the affirmative, the second
issue with respect to whether Eclipse’s cure material satisfies the application’s requirements is
moeot,

GENERAL

i Florida Housing ts a public corporation organized pursuant o Section 420,504,
Fla. Stat,, to provide and promote the publie welfare by administering the governmental function
of financing and refinancing sffordable housing and related facilities in Florida. Florida Housing
is governed by 2 Beard of Directors {the “Board™'), appeinted by the Governor with the Secretary
of the Department of Community Affairs sitting ex-officio. Florida Housing is 2n agency as
defined in Section 120.52, Fla. Stat, and, therefore, is subject to the provisions of Chapter 120,
Fla. Stat.

2. Florida Housing administers the Rental Recovery Losn Program (“RRLPTY, a3
provided in Chapler 2006-69, § 31, Lawg of Florida. The RRLP program facilitates the
allocation of RRLP Loans to competing apphicants. RRLP funds arc allocated through a
eompetitive application process In accordance with Rule 67ER06-27, F AL, The applications
are competitively ranked and compete for 2 limited amount of funds and credits during a given
eycie. An award lo an applicant under the RRLP program can, under certain circumstances,
include an ailocation of Housing Credits. Allocation of Housing Credits is fusther governed by
the 2006 Qualified Allocation Plan (“QAP”), the Application Instructions, and Rule 67ER5-27,

F.AC, which collectively set forth the selection criteria and Florida Housing's preferences for



developrents which will receive Houging Credits. Furthermore, the Applications are ranked and
setected in accordance with criteria established in the Application Instructions.

A Ectipse submitied an Application seeking a loan through the RRLP Program and
an allocation of Housing Credits from the 2006 RRLP Cycle. Eclipse's application was assigned
Application Scoring Mo, 2006-382CHR.

THE PARTIES

4, All other applicants for 2006 RRLP funding have been pravided with notice of
this proceeding. (J. Exh. 1) None of the other applicants chose to intervene or participate in the
hearing.

5. The only other application directly affected by the decision in this proceeding is
Theatre Place, RRLP Application number 2006-383HCR. (I, Exh. 2 The developer of both
Theater and Eclipse West is Kehance Housing Foundation, Inc., 805 East Broward Avenue, Suite
200, F(. Lauderdale, Florida 33301, (J. Exh. 2}

& Reliance Housing Foundation recognizes, and waives objection (o, the effect of a
decision 1 this case which would result in Eclipse West being finded while removing Theatre
from funding. {J. Exh. 3)

THE SCORING PROCESS

7. Rule 67ERG6-27, F.A.C,, is entitled “Application and Selection Procedures for
Developrents.” This rule prescribes a multistage process under whieh Florida Housing scores
the applications submifted in the RRLP Cycle,

8. Pussuant to Rule 67ER06-27(3), FA.C., applications are evaluated and
preliminanily scored by Florida Housing using factors specified in the RRLP Application

Package and rules governing the RRLYP Program, following which the scores are transmitted to

By



al! applicents. Rule 67ER06-27(4), F.A.C., provides a mechanism through which an applicant
may challenge the preliminary score of another applicant through a2 wniten submission to the
Corporation. Such 2 submission is referred to as a Notice of Possible Scoring Emor or
“NOPSE.” Once a NOPSE is filed, the Corporation reviews the cheilenge and transmits to each
affected Applicant the NOPSE as well as the Corporation’s position with respect o the
challenge. See, Rule 67ERDS-27(5), FAC,

9 Under Rule 67ERG6-27(6), F.A.C, an applicant is allowed k cure alleged
deficiencies in ifs application raised as a resuit of the preliminary scoring or the Corporation’s
position regarding a NOPSE, In curing an alleged deficiency, an applicant is permitted to submit
“additivnal documentation, revised pages and such other information as the Applicant deems
appropriate to address the issues . . . ” raised by the preliminary scoring or NOPSE. Additional
information submitted under this provigion is referred to as 8 "Cure”

16, Pursnant to Rale 6TERG6-27(T, F.A.C, challengers can submit to the
Corporation a Notice of Alleged Deliciency (“NOAD™} contesting a Cure filed by an applicant.
A NOAD is “limited only to the issues created by document revisions, additions or both by the
Apphcant submitting the Application pursuant to subsection {(6) [of the Rule]”

11, Following receipt and review by Florida Housing of the documentation contained
in the NOPSEs, the Cures and the NOADs for the 2006 RRLP Cycle, Florida Housing prepared
“Final Scores and Noiice of Rights” for al! applicants dated October 20, 2006, (). Exh. 5

12, Rule 67ER06-28, F.A.C,, establishes a procedure through which an applicant may
challenge the review and sconng of its own application through en informal proceeding
conducted by Florida Housing. In addition, cach applicant may petition the Corporation for a

formal hearing if the appeal involves disputed issues of material fact.



ECLIPSE'S ORIGINAL APPLICATION MATERIAL
13, The original Eclipse project application (the “Original Application™) designated
the address and location of its proposed project as: “A portion of property located at the SE
cormer of NW Flagler Drive and NW 4" Street, Ft. Lauderdale, Florida 33301, (J. Exh. 6).
4. Pursuant io Rule 67ERO5.9{2), F.AC, where the U S, Postal Serviee has not yet

assigned an address, the rule permits identification by “sireet name and closest designated

intersection™
“Address” means the address assigned by the United States
Postal Service and must include address number, street name,
city, state and zip code. If address has not yet been assigned,
include, at & minimum, street name and closest designated
intersection, city, state and zip code.
(1 Bxh., 7

15.  The 2006 RRLP Application (RRLP 101 6), which was promulgated as a rule, also
requires applicants to provide the “Address” of the development (Part I, Item A.2.8), thus
incorporating the definition found in Rule 67ER05-9(2). {J. Exh. B)

16. A number of forms incleded in the Application similarly reguire the applicant to
identify the Development Location, stating “At 4 minimum, provide the address assigned by the
United States Postal Service, inclading the address number, street name and city, or if the address
hes not yet been assigned, provide the strect name, closest designated intersection and city.” (J.
Exh. ) ,

17, The Eclipse project has not yet beezz built. Tt has not been assigned an address by
the United States Postal Service,

18 Folblowing preliminary scoring, a challenger filed a NOPSE that stated as follows:

-l



At Part LA 23 of the Application, the Applicant stales the
Address of the Development Site as “a portion of property located
at the SE comer of NW Flagler Drive and NW 4" Street, Ft,
Lauderdale, Florida 333017 This address is also repeated on all
exhibit forms requiring Development Locastion, The stated address
is meorrect and inaccurate, N'W Flagler Diive isnot the name of a
street in Fort Lauderdale, FL. The Applicant likely meant NW
Flagler Avenue. Attached to this Statement is a portion of the
official Fort Lauderdale Binergency Services map which shows the
name of the street as NW Flagler Avenue.  In addition, the
Del.orme Street Atlas gofiware does not recognize NW Flagler
Drive as a valid streel name.  Beeause the Development Site
Address ig inaccurate and inconsistent with the Program Rule, the
Application and any exhibit bearing the wrong address must be
rejected,

19. In response to the NOPSE, Florida Housing concluded that the Criginal
Applieation failed to meet threshold requirements regarding the address of the Development site
because “information provided by a NOPSE calls info question the accuracy of the Address of
the Development site....” Florida Housing also concluded that the Onginal Application failed to
ineet threshold requirements regarding certain other matters because “the Development Location
appears to be Incorrect” an various documents included in the Application and Eclipse thus was
not entitled 1o maximum scores or proximity tie-hreaker points, (J. Exh, 5)

ECLIPSE'S CURE MATERIAL

20, Eclipse filed Cure documents in response to the Florida Housing's position that
the Original Application failed to meet threshold requirements regarding the Address and
Development Location, Eolipse’s Cure documents identified the project by reference to “NW
Flagler Avenue.” (I. Exh. 19)

21.  The physical location of the project did nof change. The longitude and latitude of

the project did not change. {1. Exh. 20}



22, Under the applicable rulcs, there was no point of entry for Eclipse to challenge
Florida Housing’s determination prior to filing Cure materials.

23, In order to complete the Cure, Eclipse had 1o obtain a number of revised exhibiis,
including but not limited to Exhibit 24, Verification of Availability of Infrastracture ~ Electnicity,
from Floride Power & Light Company (“FP&L”). FP&L is the sole provider of electnicity within
the City of Ft. Lauderdale. {I. Exh. 22)

24, In connection with the Original Applicaton, FP&L refused 1o execule the
Verification Form provided in the Application Package of to confirm availability of electricity for
any date other than the date upon which it executed the verification letter. Instead, FP&L
provided a letter verifying availability of electricity on the date of the letter, as permitted by the
application instructions. {J. Exh. 21}

25, In cornection with the Cure, FP&L, refused 4o exeeute the Verification Form
provided in the Application Package or to confirm availability of electricity for any date other
than the date upon which it executed the venrfication leiter, Instead, FP&L provided a letter
verifving availability of electricity on the date of the Cure letter. {J. Exh. 22)

26.  For the Onginal Apphieation, FP&L provided a letter dated July 26, 2006,
verifying availability of electricity to the project site as of that date, which, as required by the
apphcable rule, was prior to the application dawe. {J. Exh. 21} In conoection with the Cure,
FP&L, in conformance with its policy, again refused to execute a Cure Venfication Form and
instead provided a Cure letter dated September 11, 2006, venfying availability of electricity to
the project site as of the date of that lefter. (J. Exh. 22)

27.  After submission of the Cure material, a competitor filed a NOAD alleging that

the lctier from FP&L submitted with the Cure was deficient becavse it did not demonsirate



infrastrocture availability ag of the spplication deadline. TFlorida Housing agreed with this

challenge and scored the Eclipse’s Application as failing to achieve threshold, {J. Exh. 5)

2% The NOPSE that challenped the Original Application address and alleged that
hoth the City of Fort Lauderdale’s Emergency Services map and the DeLorme Street Atlas
program demonstrated that the Address and Development Location used by Eclipse were
“ncorrect and inacourate” However, further review of the two maps shows that the Cigy's
Emergency Services map is inconsistent with the DeLorme map. {1, Esh. 10)

26, Both the Delorme map and the Emergency Services map identify a street as “NW
Flagler Avenue”, but they place them in different locations. The Delonwe map shows a “NW
Flagler Avenue” directly next to and to the cast of railroad tracks, which begins at NW 6" Street
and continues south for foor blocks. The Emergency Services map, on the other hand, shows no
road in this location, but instead identifies as “N'W Flagler Ave” a one-block roadway that
begins at NW 5 Street and ends at NW 4 Street. (J. Exh. 10)

33, The City's serial photography maps reveal that the four-block street shown on the
Delorme roap is immediately adiacent io the railrcad tracks, while the one-block roadway is
physically separated from the railroad tracks by a row of buildings. (J. Exh. 11) Physical
inspection of the four-block street reveals a street sign bearing the name “Flagler Ave.” {J, Exh.
12} Physical inspection of the oneblock roadway revealg what appears fo be a gated or fenced
alleyway between two rows of buildings, with no street sign, {1, Exh, 13)

31, The Ciy of Fort Lauderdale’s GIS Property Information Reporter identifies the

one-block readway as “N'W Flagier Ave.” as do several other City maps. (J. Exh. 18}

10



32, In msking its delermination that the Oniginal Application failed 1o meet threshold
requirements, Florida Houging relied solely on a software product called “Street Atlas USA
2006,” published by Delomme, stating that although the program “recognizes Flagler Drve, N.
Flagler Drive, and NW Flagler Avenue, it does not recognize NW Flagler Drive as a valid street
name.”

33.  Florida Housing's rules do not reguire applicanis to identify projects using street
names found in DeLorme's Stree!l Atias software {or any other specifie source of street name
formation),

34,  The only prescribed use of Delorme’s Street Atlas program by Florida Housing’s
rules is found on pages 13-18 of the Application Instructions, which permit the agency to use the
program for the purpose of determining a Development’s proximity to eligible services and other
developments in connection with the award of tie-breaker points. (J. Exh. 14)

35,  Florida Housing’s rules do not specify which name or version of a name must be
used when ideptifying an Address or Development Location, nor do they specify any process an
Applicant or Florida Housing may or must use to determine which name or version of a name
Fiorida Housing will consider to be “correct.”

36,  Neither the Rule nor the Application Package specifies that an applicant must
identify the Address or Development Location using the exact street designation found in the
Delorme Street Atlss software program,

37.  Varous muoicipsl authorities recognize and identify this particular section of
Flagler as "NW Flagler Drive,” “NW Flagler Avenue”, “Flagler Drive” or even simply “Flagler”

38.  The sireet in guestion s a short section of Flagler that intersects with and crosses

NW 4% Street, paraliel and immediately 1o the east of mailroad tracks. Various governmental



authorities in Broward County and the City of Ft. Lacderdale, identify this section of Flagler as
“NW Flagler Drive”. The Broward County Administrator, the City of Ft. Lauderdale
Commission Planning and Zoning Director, and the City of Ft. Lauderdale Engineering Design
Manager, all acting in their official capacities, identified the Development Location using the
designation “NW Flagler Drive” and verified the availability of required services to that specific
Jocation, thus demonstrating that each entity officially recognizes and accepts the name “NW
Flagler Drive” 1o identify the street adjacent to the proposed Eclipse project, (J. Exh. 19}

39.  Duning the site plan approval process, the City referred o the subject property's
location as “Northwest Flagler Drive” “Flagler Drve,” and “Flagler,” and relied upon
documents that similarly identified the property, including but not limited to the City of Fort
Lauderdale Record Land Survey, which references this street as both “N.W. Flagler Drive” and
“Flagler Avenue.” (J. Exh. 15)

40, The City of Fort Laudcrdale utilizes the service address of “312 NW Flagler Dr.”
for provision of utility services to a parcel of land that forms a portion of the property upon
which the Eclipse project will be buiit. {J, Exh, 16}

41, The City of Fort Lauderdale’s Planning and Zoning Departnent’s maps refer to
this section of the street simply as "Flagler Avenue,” and the sireet is labeled “Flagler Ave.” on a
street sign at its intersection with NW 4% Street. {J. Exh. 17)

42, The Broward County Property Appraiser rccognizes and identifies this same strset
as both “Flagler Drive” and “NW Flagler Avenue,” documenting a “Site Address” on “Flagler
Dr.” for certain parcels of tand on this section of the street, but also providing a map that locates
the same pareels on “NW Flagler Ave.” The Broward County Property Appraiser’s official web

site provides Folio Information that identifies (among other things) the property tax I number,



property owner, legal description, property assessment values, sales history and tax information
for four parcels of land with designated Site Addresses of 400 Flagler Dr., 410 Flagler Dr., 430
Flagler Dr., and 440 Flagler Dr. Each page also shows a physical map of the area on which the
specific parcel of land is identified. On the map, cach of the four parcels with a “Flagler Dr.”
Site Address is located on a street identified as “NW Flagler Ave” {J. ¥xh. 1¥)

43, As shown by their execution of revised certifiestions, the Broward County
Adminigtrator, City of FL Lavderdale Commission Planning and Zoning Director, and City of FL
Lauderdale Enginecring Design Manager also recognize and atcept the name “NW Flagler Ave™
to identify the Address and Development Location of the Ecbipae project as well as “N'W Flagler
Drive,”

44, At its intersection with NW 4™ Street, the street on which the Eelipse West project
is located is recognized by local government officials as either Flagler Avenue or Flagler Drive,

CONCLUSIONS OF 1AW

1. Pursuant 1o Sections 120.569 and 120.57(2), Fla. Stat, and Rule §7-48.005, Fla.
Admin. Code, the Hearing Officer has jorizdiction over the parties to this procesding.

2. Pursuant fo Sec. 420.507(22)(f), Fla. Stat, Flonda Housing i avthonized to
ingtitute a competitive application process, and has done so in accordance with R, §7ER-27, Fla.
Admin. Code.

3. Florida Housing’s application form and instructions are adopted as Form
RRLP1616. Rule 67TER06-27{1)}a), Fla. Admin, Code,

4, The Petitioner submitled an application for the 2005 Universal Application Cycle
io Florida Housing in which it sought an allocation of tax eredits under the Low-Income housing

Tax Credit (HC) program in the 2005 Universal Cyele,

i3



5. Sufficient notice of this proceeding has been provided to all parties potentally
having standing to intervene in this matter, so as 1o allow such parties the opportunity fo appear
herein.

6. As the use of either “Flagler Drive” or “Flagler Avenue” is acceptable to the

responsible local povernments, and there was never any question concerning the physical
location of the proposed development site, the Rental Recovery Loan Programs Application
provision requiring the address of the development site, as defined in R. 67ER06-26(2), Fla.
Admin. Code, was met by describing the property as being, “A portion of the property located at
the SE comer of NW Flagler Drive and NW 4™ Street, Ft. Lauderdale Flonda 33301.”
1. As the address of the proposed development provided in the application and exhibits was
scceptable, and the physical location of the development sife was not at issue, there was no
necessity for the cure documents (o be filed, thus issues related to the date of the Florida Power
and Light lelter verifiing availability of electric service to the site are moot.

RECOMMENDATION

Based on the Findings of Fact and Conclusions of Law stated above, the parties
recommend the Hearing Officer enter a Recommended Order finding that:

L. Petitioner has satisfactorily demonstrated that the Eclipse West Application’s
address of its proposed development site as being located “at the SE comer of NW Flagler Drive
and NW 4 Street, Ft. Landerdale Florida 33301,” satisfied the requirersent of Part If,, Section
A, Subsection 2.4., of the 2006 Rental Recovery Loan Program Application,

2. The issue concerning the FP&L letter submitted as a cure is thus moot.

3 Petiioner’s Application should be scored as having salisfied all threshold

requirements.



i
Respectfully submitted this _!@ay of February, 2007,

P

MICHAEL G. MAIDA WELTINGTON H. MEFFERT Il

FL, BAR No.: 04355845 FIL. BAR Np.; 0765554

Counsel for Petitioner General Counsel

Rutledge, Ecenia et. al. Flonda Housing Finance Corporation
215 8, Monroe 81, Suite 420 227 North Bronough Street, Ste. 5000
‘Tallahassee, FL 32303 Tallahassee, FL 32301.1329
850/681-6788 {Telephone} £50/488-4197 (Telephone)

850/681-6515 (Facsimile) 850/414-6548 (Facsimile)
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NOTICE OF RIGHT TO SUBMIT WRITTEN ARGUMENT

In accordance with Rules 67-21.0035(3) and 67-48.005(3), Florida Administrative
Code, all parties have the right to submit written arguments In response to a
Recommended Order for consideration by the Board. Any written argument should
be typed, double-spaced with margins no less than one (1) inch, in either Times New
Roman 14-point or Courier New 12-point font, and may not exceed five (5) pages,
excluding the caption and certificate of service. Written arguments must be filed with
Florida Housing Finance Corporation’s Clerk at 227 North Bronough Street, Suite
5000, Tallahassee, Florida, 32301-1329, no later than 5:00 p.m. on March 29, 20190.
Submission by facsimile will not be accepted. Failure to timely file a written
argument shall constitute a waiver of the right to have a written argument considered
by the Board. Parties will not be permitted to make oral presentations to the Board
in response to Recommended Orders.



