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BEFORE THE STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

VILLA CAPRI ASSOCIATES, LTD.,

Pehtianer, FHFC No. 2008-058UC
vs. Applicotion No.2008-264BS
FLORIDA HOUSING FINANCE
CORPORATION,
Respondent.

/
RECOMMENDED ORDER

Pursuont to Notice, on Februory 23, 2010, an informal heoring wos held in this

motter in Tallahossee, Florido, before the Florida Housing Finonce Corporotion (“Florida

Housing”) oppointed Hearing Officer Diane D. Tremor.

APPEARANCES
For Petitioner, Michoel P. Donaldson, Esq.
Villa Capri Carltan Fields, P.A.
Associates, Lid.: P.O. Drower 190
Tallohassee, FL 32301
For Respondent Wellington Meffert, Esq.
Florida Housing: General Counsel

Florida Housing Finance Carparation
227 N. Bronough $t., Suite 5000
Tollohassee, FL 32301-1329
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STATEMENT OF THE ISSUES

There were no disputed issues of material fact in this proceeding; accordingly, it
was conducted as an informal hearing. Two issues ore presented for resolution. The first
issue is whether he Applicant correctly identilied its development location in its initiol
Application. The second issue is whether the cure materials submitted by Villa Capri
were necessary. A corresponding consideration is whether the Eclipse case is controlling.

PRELIMINARY STATEMENT

Al the informal hearing, the parties stipuloted fo the admission into evidence of the
Record on Appeal in the case of Villa Capri Associates, LId. vs. Flarida Housing Finance
Corporation, DCA Case No. 1D08-5235. The opinior and mandate of the First District
Court of Appeal and the parties' briefs in that case were olso offered and accepled.
Petitioner odditionally offered two exhibits, which were both admitted. Those exhibits
were consistent with the exhibits allowed by Florida Housing in Eclipse.

This aclion is a continuation of a proceeding, initioted on May 27, 2008, when
Villa Copri timely challenged Florida Hausing's scoring of its 2008 Universal Cycle
Application. Villa Capri challenged Fiorida Housing's threshold scoring determination
regording the failure to provide documentation to demonstrate the availability of electric
infrastructure 1o the proposed development site as of the application deadline.

On August 22, 2008, an informal hearing was conducted, during which Villa
Capri argued that it had sotisfactorily demonstrated the availability of infrastructure. On

September 8, 2008, the assigned Informal Heoring Oficer entered o Recommended

1ealsOgR | 2



Order finding that Villa Capri's argument was attractive and, more than likely reflected
the reality that electricity was available to the propased development site lang before the
application deadline. The Informal Hearing Officer, howeverl, ultimately concluded that
to accept Villa Capri’s position would be to totally disregard the adopled rules which
govern the proceeding and neither she nar Florida Housing could do that despite the
harsh result. This conclusion was based on the purporled fact that Fleride Housing never
deviates fram ils rules. In support, the Informa! Hearing Officer cited to the case of
Brownsville Manor Apartments v. Florida Housing Finance Corporation, FHFC Case No.
2004-029-UC [Oct.14, 2004).

Villa Capri loter determined, however, that Florida Housing had in fact devialed
from its rules befare in almost an identical circumstance. Eclipse West Associales, Lid. v.
Florida Mousing Finance Corporation, FHFC Case No. 2006-078-RLP. Neither the
Informal Hearing Officer nor Villa Capri were aware of the decisian at the time the
Informal Hearing Officer’s initial Recommended Order was entered becauyse it was not
indexed ar made publicly available.

On September 26, 2008, Florida Housing adopted the Findings of Fact and
Conclusions of Law as set forth in the Recammended Order, and on October 24, 2008,
Villa Capri timely appealed that Final Order. Among ather things, Villa Capri argued
that by nat properly indexing and publishing the Eclipse Final Order, Florida Housing

impeded the fairness of the proceeding, particularly since the Informal Hearing Officer’s
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Recommended Order was grounded on the fact that Florida Housing did not ever deviate
from its rules.

On November 30, 2009, the First District reversed Florida Housing’s final order
and remanded the case back to Florida Housing to ossess the applicability of Eclipse. In
accordance with the Court’s mandale, Villa Copri provided an Amended Pefition which
closely mirrored the petition filed in the Eclipse case. On February 19, 2010, Florida
Housing moved to strike the Amended Petition. On February 22, 2010, Villa Capri filed
its Response to the Motion. At hearing, the undersigned allowed the amendment based
on the language of the Villa Capri opinion. The parties agreed to file Proposed
Recommended Order on March 12, 2010.

FINDINGS OF FACT

Based upon the undispuled focts and exhibits received into evidence and oral
argument presented ai the hearing, the following relevont facts are found:

1. Villo Capri is a Florida limited parinership with ifs address ot 2121 Ponce
de leon Blvd., PH, Coral Gables, Florida 33134, and is in the business of providing
affordable rental housing units.

2. Florida Housing is a public corporation, arganized to pravide and promote
the public welfare by odministering the governmental function of financing ond
refinancing housing and related facilities in the Stale of Florida. (Section 420.504,

Florida Statutes {“F.S.”); Rule Chapter 67-48, Florida Adminisirative Code {"FAC*}.

164050981 4



3. Florida Housing administers variaus affordable housing programs including

the following relevant to these proceedings:

laj  The Multifamily Mortgage Revenue Bonds {MMRB} Program pursuant to
Section 420.509, F.S., and Rule Chapter 67-21, FAC; and

{b]  The State Apartment incentive Laan {SAIL] Program pursuant fo Sectians
420.507(22) and 420.5087, F.S., and Ruie Chapter 67-48, FAC.

4.  The 2008 Universal Cycle Application, through which affordable housing
developers apply for funding under various affardable housing programs administered by
Florida Howsing, including the MMRB Program and the SAIL Program, is adopted as the
Universal Application Package or UA1016 {Rev. 3-08) by Rules 67-21.003(1}{a) and 67-
48.004(1}{a), FAC, and consists of Parts | thraugh V and Instructions.

5. Because the demand for MMRB and SAIL funding exceeds that which is
available under the MMRB Program and the SAIL Program, qualified affordable housing
developments must compete for this funding.

6. To assess the relative merits of proposed developments, Florida Housing has
established o competitive application process knawn as the Universal Cycle pursuant o
Rule Chapters 67-21 and 6748, FAC. Specilically, Florida Housing's application pracess
for the 2008 Universal Cycle, as set forth in Rules 67-21.002-.0035 and 67- 48.001-

.005, FAC, invalves the following:

a. the publication and adoplion by rule of an applicotion
packoge;
b. the completion and submission of applications by developers;
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Florida Housing's preliminary scoring of applications;

an initial round of administrative challenges in which an
applicant may lake issue with Florida Housing's scoring of
another application by filing a Notice of Possible Scoring
Error ["NOPSE"};

Flarida Housing's consideration of the NOPSEs submitted,
with notice {NOPSE scaring summary] to applicants of any

resulling change in their preliminary scores;

an oppartunity for the applicant to submit additional materials
to Floride Housing ta "cure" ony items far which the applicant
was deemed to have failed to satisfy threshold or received

less than the maximum score;

a second round of administrative challenges whereby an
applicant moy raise scoring issues arising from anather
applicant's cure materials by filing a Nolice of Alleged
Deficiency {"NOAD");

Florida Housing's cansideration of the NOADs submitted,
with notice (final scoring summary) ta appliconts of any

resulting change in their scores;

an appartunity far opplicants ta challenge, via informal or
farmal  adminisirative  praceedings, Florida Housing's
evaluation of any item far which the applicant was deemed to
have failed to satisfy threshold ar received less than the

maximum score; and

final ranking scores, ranking of opplications, ond allocation
of MMRB and SAIL {or ather} funding to successful appliconts

os well as thase who successlully appeal thraugh the adaption



of final orders.

7. Villa Capri and others timely submitted applications for financing in Florida
Housing's 2008 Universal Cycle. Villa Capri, pursuont to Application #2008- 266BS [the
"Application”), opplied for MMRB funds in the amount of $12,000,000, o SAIL laan in
the amount of $3,700,000, and an allocation of noncompetitive housing credits in the
amount of $837,806 to help finance the construction of a 160-unit Garden Apartmeni
complex in Miami, Florida, named Villo Capri Apartments,

8.  Pursuont to Part tH.C.3. of the Universal Applicolion Instructions, Villa Capri
ond the other applicants in the 2008 Universal Cycle were required to provide evidence
demonstrating that certain types of infrastructure [electricity, water, sewer and roads)
were available for their proposed developments on or before the Application Deadline
{the Applicotion Deadline for the 2008 Universal Application Cycle was April 7, 2008).
Villa Capri accordingly provided such informalion. As ta the provision of electric
infrastructure, Villa Capri submitted a letter from Florida Power and Light (“FPL”) which
siated that electricity existed al the site since at least January 18, 2008.

9. Villa Capri received notice of Florida Housing's initial {preliminary) scoring
of its Applicalion by a scoring summary dated May 7, 2008, at which time Florida
Housing awarded Villa Copri a preliminary scare of 66 points out of a possible 66
points, and 7.5 points of 7.5 possible "tie breaker" points {aworded for geagraphic

proximity to certain services and facilities). Florida Hausing, however, further concluded
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thot Villo Capri failed the threshold requirement regarding availability of electricity,
stating:

The Applicant provided a letter from FPL as evidence of

the avoilobility af electricity; however, the letter conlains

conflicting infarmation. Although the letter refers ta the

correct Development Nome and street oddress, it refers to

the city as Homesteod rather than Miami.

10.  Villa Capri limely submitted cure materials to Florido Housing in response to

the threshold failure. The cure documentation consists of o revised and updated letter from
FPL doted May 30, 2008.

V1.  Florido Housing issued its final scoring summory on july 16, 2008,
determining that Villo Capri failed the threshold requirement regording evidence of
availability of electricity, stating:

As a cure for Item 1T, the Applicant provided a Moy 30,
2008 lefter from FPL which stafes that electric service is
available to the site ".. .ot the present time..." The cure is
deficient becouse the letter does not specitically stote thot
the service was available to the site on or before the
Application Deadline (April 7, 2008) os required by the
2008 Universal Application Instructions.

CONCLUSIONS OF LAW

12.  Pursuant to sections 120.569 and 120.57, Florida Statutes, the Hearing
Officer has jurisdiction over the parties and the subject matter of this proceeding.
13.  Villa Capri’s substantiol inferests are affected by Florida Housing’s action.

Accardingly, Villa Capri hos standing to bring this chollenge.
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14, The issue in this case is whether, under Eclipse, Villa Capri submitled
documentatian in its Application and cure materials sulficient ta satisfy the threshold
requirements for SAIL ond MMRB funding. Specificolly the central issue in this case, as
well as in Eclipse, focuses on whether the applicont has shown that infrastruciure existed
on or before the Application Decdline.

15.  The Universol Application [2008) at Part lIl.C.3., asked for informotion
concerning the availability of infrostructure, including electricity. The purpose of this
section is o ascertain whether the necessary infrastructure is in place thot will oliow the
development to proceed in a timely fashion.

16.  In campliance with the Applicolion requiremeats, Villa Capri pravided in its
initial opplication a lefter from Florida Power and Light (“FPL”] that made clear that
sufficient electrical copacity existed for the Villa Capri develapment as of Janvary 18,
2008. Similarly, Villa Capri submitted evidence of the ovailability of ather infrastructure,
including water and sewer and roads.

17. Villa Capri also submitted documentation which verified that the proposed
project was an urban infill development located in an urban service area. Llikewise, the
Verification af Environmental Sofety — Phose | Environmentol Site Assessment indicates the
presence of existing buildings on the property. Additionally, letters provided by Miami-
Dade County, indicated that water and sewer ore available to the praposed praject site.
In conjunction with the inikial FPL letter, these additional exhibits make clear that the

required infrastruciure was in ploce as of the opplicatian deadiine.
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18. In reviewing the initial FPLlleh‘er, Florido Housing did not question the
availability of electricity to the site as of the Application deadline; rather, il simply raised
an issue concerning the address for the development site referenced in the FPL leter.
Florida Housing opined that to be consisteni with how the address was listed in other
places in the Applicatian, the letter should have reflected Miami as the location of the
project, not Homestead.

19.  Villa Capri thereafter provided as a cure a revised letter from FPL dated
May 30, 2008. The revised FPL lefter changed the address location af the property as
requesled by Florida Housing to Miami.

20.  Florida Housing nonetheless concluded that Villa Capri still failed threshold
because it had not satisfied the electricity infrasiructure requirements. The cure letter
which wos dated May 30, 2008, indicated that electricity was in ploce “at the present
time.” Florida Housing thus rejected the application solely because the FPL revised letter
included a dote subsequent to the Application Deadline of April 7, 2008.

21.  As explained earlier, this issue wos the subject of appeal in light of the fact
that Eclipse was not properly published. It must now be determined if the actians taken
by Florido Housing in Eclipse are applicable here.

22. FHorida Housing's decision is not cansistent with Eclipse. In Eclipse, just like
here, an address inconsistency wos discovered during the review and scoring process.
The Eclipse applicant, oftempted to cure the oddress issue by submitting several new

documents, including a new FPL letter. Just like here, the revised FPL letter stated that
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electricity was ovailable at the site as of the date on the letter, which was well after the
application deodline. Like here, Florido Housing determined that the applicant foiled
threshold solely based on the FPL letter.

23.  Specifically, in Eclipse, the applicant submitted an application for funding
designating the address and locatian of its proposed project as “[a] portion of property
located al the SE corner of NW Flagler Drive ond NW 4" Street, Ft. Lauderdale, fl
33301.” This address wos used consistently thraughout the application.

24. A NOPSE, however, pointed out, based on numerous exhibits that na
Flagler “Drive” existed in Fi. lauderdale. Florida Housing reviewed the issues raised in
the NOPSE and based on the discrepancy in the address, concluded that Eclipse failed to
meet threshold.

25. The Eclipse applicont then filed cure documents in response to Florida
Housing's preliminary score. Florida Housing, however, concluded that the Eclipse
applicant’s cure was deficient because it did not demonshrate the availability of electricity
as of the opplication deadline.

26.  The applicant petitioned for review of that decision and requested an
informal heoring. Prior to that scheduled hearing, Florida Housing ond Eclipse resolved
their dispute. Based on information provided by the Eclipse applicani, Florida Housing
agreed that “various units of local government referred to the street as Flagler Drive,
Flagler Avenue and simply Flagler.” A Joini Recommended Order was subsequently

adopted by the Flarida Housing Board of Directors and provided that the particular
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section of Flogler cited by Eclipse had been recognized by municipal authorities both as
Flagler Drive and Flagler Avenuve. As such, “there was no necessity for the Cure
documents to be filed, thus issues related to the date of the Florida Power
and Light letter verifying availability of electric service to the site are
moot.”

27. Because the oddress inconsistency was o mere technicality and the location
of the project had never changed, Florida Housing did not apply its cure rule and
accepted the original application documentation. Florida Housing accepled the factual
reality that the project location had always been the same and that electricity wos
available as of Ihe application deadline - - “Drive” and “Avenue” were both accurate.
Florida Hausing reasaned that resolving the Eclipse case was consislent with prior cases
where o scoring action had been undone because of the effects of Florida Housing’s
actions. In re: Allapatah Gardens, FHFC Case No. 2002-013 (Final Order July 18,
2002). That same reasoning shauld apply here.

28.  Just like in Eclipse, Villa Capri responded to a scoring decision made by
Florida Housing as to the valid address for the development. While Florida Housing
alieges that foctually in Eclipse the address was consistent throughout the application,
whereas here, the apparent inconsistency existed in the initiol application, this distinction
does nat change the result that both applicants aftempted to "cure" an issue invalving the
address for the development site and that the address contained in the inilial application

were both correct. The cure is why both applications failed threshold.
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29.  Simitarly, Flarida Housing suggests that the error was discovered during
preliminary scoring and nat os a result of a NOPSE, as was the case in Eclipse. Because
of this distinction, Florida Housing argues that Eclipse should not cantrol.  Again, this
distinction ignores the fact that in both cases, regardless of when the mistake waos
discovered, each applicont of their own accord submitted corresponding cure documents,
which resulled in rejection. Moreover, while Florida Housing staff may have not
discovered the address issue in Eclipse, they must have reviewed and agreed with the
issued raised by the NOPSE.

30. Here, while Florida Housing faund that Homeslead in the originot FPL letter
was inconsistent wilh other parts of the Application, in reality either Homestead or Miami
is accepfable for purposes of identifying the location of the project. This conclusion is
confirmed if the address of the proposed project - 14500 S.W. 280 St., 33032, - - is
inputted into either Goagle Maps, Yahoo Maps, or Mapquest using either Miami or
Haomestead os the referenced City. The resulting map illustrates the same location which
is the development location for the proposed Villa Capri project.

31.  This result is alsa confirmed by the entities wha wrole the lefters. Far
example, the letters fram Miami-Daode County indicate that the property is in Miami, or
Miomi-Dade. Flarida Housing did not have an issve with this opparent inconsistency.
FPL, in its ariginal letter indicoted that the project was in Homestead. The cure letter fram
FPL indicated that Miami was also appropriate.  This was not a situalian where the

applicant prepared forms including an address that was then signed by the entity. Ta the
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cantrary, confirmations were prepared ond execuied by those enfilies themselves and
included an appropriate address.

32.  Accordingly, just os in Eclipse, Villa Capri should be permitted ta provide
dacumentation and evidence that the reference to Homestead and Miami were both
correct, Thus no cure was required.

33.  As in Eclipse, the Villa Capri Project Location had nat changed, and the
actval address and zip code of the project never changed. Indeed, Florida Housing
disputed this. Instead, Villa Capri's application was denied on a hypertechnical
opplication of its rules.

34. Florida Hausing argues that Eclipse is not conirolling because it involved a
different program, with different rules and instructians. Thot is a distinction without a
difference. The rules and instructions applying fo the provision of infrastructure ore
virtually identicol, and both require that dacumentation of infrastructure availability must
be provided as of the applicotion date. In eoch program this was a threshald issue which

could be cured.

35. Florida Housing also points to Nautilus Development Partners, ULP v.
Florida Housing Finance Corporation, FHFC case No. 2006-0230C {Final Order, 2006)
as support for the propasition thot the RRLP rules that governed in Eclipse are not
applicable to o Universal Cycle praceeding. But, o review of that Recommended Order
reveals that it wos how the RRLP rules were being vsed that was problematic. The

challenger in Nautilus attempled to use the RRLP rules even though they were not identical
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fo the Universal Cycle rules. Quite to the contrary, here, the application provisions are
identical,

36. Florida Housing also has cited Brownsville Manor Apartments v. Florida
Housing, FHFC Case No. 2004-029UC (Final Order Octaber 14, 2004), in support for
its position.  in Brownsville, the application was rejected for failing to provide
documeniction that demonstrated the ovailobility of infrastructure.  But the actual
documents at issue were submitted for the first time as cures. In other wards, there were
no responsive documents submitted aos of the opplication deadline to indicate the
availobility of infrastructure. Thus, the applicant in Brownsvifle did not and could not
question a scoring issue made by Florida Housing as fo the initial document submission.
The cure was not the result of a questianable scoring decision as is the case here

37. By confrast, in the instant case Vifla Capri submitted infrastructure evidence
with its initial applicotion which clearly demonstrated that electric infrastructure waos
ovoilable. Accordingly, Brownsvilfle is not cantrolling here.

38. Florida Housing also cites to several other cases which it alleges supports its
decision here. Hawever, none of those cases invalved a purpartedly inconsistent address
that was contended to be correct. In fact, in most of the cases, the petitioner had not
even provided any infarmatian in the ariginal opplicotion. See, e.g., Marian Manor, Inc.
v. Fla. Housing Fin. Corp., FHFC Case No. 2006-019UC [Final Order, July 31, 2004)
(pelitioner failed to provide required information in original application and cure material

was insufficient; no issue thot the informotion in original application was correct);
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Catholic Charities Housing, Inc. v. fla. Housing fin. Corp., FHFC Case No. 2004
019UC (Final Order Oct, 14, 2004} (no issue regarding inconsistent address); Bonita
Cove, LIC v. Florida Housing finance Corporation, FHFC Case No. 2008-056UC (Final
Order, Sept. 26, 2008) {no purported inconsistency in original application; applicant
submitted infrastructure letters with incorrect dates at the cure stage for The first time},

39. Florida Housing cites Founioin Terrace Apartments limited Portnership v.
Florida Housing Finance Cc;rporarion. FHFC Case no. 2008-1020C, for the propositian
that the final arder in Eclipse is nat controlling because it wos not the subject of on
evidentiary or informal administrative heoring, nor does it reflect a substontive review of
the facts and law by the hearing officer or the agency head. That is incorrect.

40. In Fountain Terrace, Florida Housing set up a two-part challenge procedure
which allows applicants to challenge their own Application. Then, after final rankings
are issved, Applicants may file “after the fact challenges” which allow them to challenge
other applications. A Final Order resulting from a challenge of one’s own application is
final only as lo that particular application. The Final Order may, however, be revisited
during that same cycle year and the results changed by an applicant challenging the
scoring decision made in the Final Order in an afterthefact challenge. While the initial
scoring decision does not change, the after-thefact challenge and the informal hearing
officer's consideration is not controlled by any precedent eslablished by the initial "Final

Order". No ofterthe-fact procedural issue existed in Eclipse.
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41.  That arder is g "Final Order" as that term is defined by section 120.52,
Florida Statutes, and is not subject to the limitations of Fountain Terrace. Additionally,
even though the Eclipse praceeding did not include a full blown informal hearing to
consider the agency action, that agency oction was nonetheless reviewed, considered,
and adopted by the Flarida Housing Board of Directors as the final ogency oction. It is
this oction that serves as the precedent upon which parties should be oble to rely. In fact,
even if a hearing had been held, formal or otherwise, the Baord of Directors could hove
disogreed with any resulting Recommended Order.

42.  This case is just like Eclipse. Thus, in occordonce with Eclipse, no cure was
required by Villa Copri. Villa Capri has sotisfied the applicatian requirements ond the
necessary infrastructure is in place ond wos in ploce as of the Applicotion Deadline. To
hald otherwise would, in essence, elevate form over substance, which Florida Housing
chose not to do in Eclipse. Accardingly, Vifla Capri has met threshold.

RECOMMENDATION
Based on the forgoing, it is recommended that Florida Housing enter on Order

which finds thal Villa Capri's Universal Application Response hos met threshold.

Diane D. Tremor

Informal Hearing Officer
Rose, Sundstrom & Bentley
2548 Blairstone Pines Drive
P.O. Box 1547

Tallohassee, FL 32302-1567
Fax Filing [850} 877-6555
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