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STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION T

Oak Glen Housing Partners, Ltd.

Petitioner,
Vvs. FHFC Case No. 204
Application No. 20 ”":
Florida Housing Finance Corp., ; 3
Respondent. 0
/ S
I |

PETITION FOR ADMINISTRATIVE HEARING
PURSUANT TO SECTIONS 120.569 AND 120. 57, FLORIDA STA(EI‘ UTES

Petitioner, Oak Glen Housing Partners, Ltd. (“Oak Glen"), by and through its

undersigned counsel, hereby files this Petition for Administrative Hearing Pursuant to

Sections 120.569 and 120.57, Florida Statutes, and in support thereof, states the

following:

1. Petitioner, Oak Glen is a Florida limited partnership in the business of
developing affordable residential housing in Florida. Oak Glen’s office is located at 1006
Beckstrom Drive, Oviedo, FL 32765, telephone (407)365-9587. Qak Glen submitted an
Application seeking SAIL program funding in the 2002 Universal Application Cycle for
the Oak Glen Apartments, which is a proposed garden apartments development to be
located in the City of Orlando.

2. Respondent is the Florida Housing Finance Corporation, 227 North
Bronough Street, Suite 5000, Tallahassee, FL. 32301-1329, telephone (850) 488-4197

(“FHFC;”). This Petition concerns the funding awards for the 2002 Universal Application

funding cycle.



3. Petitioner’s attorneys in this matter are Jon C. Moyle, Jr., Esq., and Cathy
M. Sellers, Esq., Moyle Flanigan Katz Raymond & Sheehan, P.A., 118 North Gadsden
Str?et, Tallahassee, FL 32301, telephone (850) 681-3828. All papers to be served in this
proceeding are to be directed to Mr. Moyle and Ms. Sellers at the above-listed address.

4. Oak Glen received notice of the FHFC's decision regarding the funding
awards for the 2002 through the 2002 Universal Scoring Summary, which was attached

to a memorandum from Kerrey Carpenter, dated July 22, 2002, entitled “Final Scores and

Notice of Rights.”

Statement of Oak Glen’ Substantial Interests in this Proceeding

5. Oak Glen’s substantial interests are affected by the FHFC's 2002
Universal Application Cycle funding award determinations. Oak Glen is a developer of
affordable housing in Florida that submitted a Universal Application for the Oak Glen
Apartments development as part of the 2002 funding cycle. Oak Glen’s application was
competitively scored against other applications also seeking funding in the 2002
Universal Application Cycle.

6. Under the FHEC’s Final Scores dated July 30, 2002 (attached as Exhibit
A), Oak Glen’s Application received a score of 66 points. The Application did not
receive points in two areas due to two errors in the Application - both of which
obviously are inadvertent, nonsubstantive, and inconsequential errors when the
Application is reviewed in totality, and neither of which affect the quality of the Oak
Glen Application or whether it should receive funding for the 2002 Universal Application

Cycle.



7. As a result of the FHFC’s determination regarding these two errors, Oak
Glen was determined not to be eligible to receive funding for the 2002 Unibe—:rsal
Application Cycle. The FHFC's determination that Oak Glen’s Application was not
entitled to receive points due to two typographical errors in its 2002 Universal
Application negatively affected Oak Glen’ competitive position in the 2002 Universal
Apphcatlon cycle, thereby causing Oak Glen to suffer a direct, immediate injury-in-fact

to its substantial interests. Accordingly, Oak Glen clearly has standing under Agrico

Chemical Co. v. Dept. of Environmental Regulation, 406 So. 2d 478 (Fla. 2d DCA 1981),

to challenge its final score in this proceeding.

8. Further, because Oak Glen is an “Applicant” for the 2002 Universal
Application cycle funding within the meaning of Chapter 67-48.002, F.A.C., Oak Glen is
a “party” pursuant to Section 120.52(12), F.S., and thus is entitled by Sections 120.569,
and 120.57, F.S., and by FHFC Rule to an administrative hearing under Sections 120.569
and 120.57, Florida Statutes, concerning Oak Glen’s eligibility to receive funding for the
2002 Universal Application Cycle.

Statement of Facts
Entitling Qak Glen to Relief

9. Oak Glen alleges the following facts that entitle it to relief in this proceeding:
(a) Oak Glen made two insubstantial, nonsubstantive errors in its 2002
Universal Cycle Application, and the FHFC deducted points from Oak Glen’s final score .
and incorrectly calculated the Corporation’s Funding per Set Aside Unit amount. A
review of Oak Glen’s Application makes clear that neither of these errors affects the

substance of Oak Glen’s application, and, therefore, do not constitute grounds for



deducting points from the Application’s final score.

(b)  Specifically, Oak Glen inadvertently checked both the Urban _fr—l-ﬁll
De\_/elopment and Large Family Development demographic categories in Part III, Section
D of its Application. However, reference to the supporting exhibit for this portion of the
Application, Exhibit 31, makes abundantly clear that the Oak Glen development is
intended to be Urban In-fill Development. Exhibit 31 consists of the Local Government
Verification from the City of Orlando, signed b;r Mayor Glenda Hood, expressly
certifying that the proposed Oak Glen development is Urban In-fill Development.
Importantly, Exhibit 31 makes no reference whatsoever to Large Family Development,
nor does the Application contain any other references to or exhibits supporting the
supposition that Oak Glen development was intended to be Large Family Development.
This is a crucial point, because it shows that Oak Glen is not changing its demographic
category selection in its Cure (as FHFC claims in the Final Scoring Summary for Oak
Glen) but instead simply is correcting a typographical error, thereby rendering the
Demographic selection completely consistent with every other portion and aspect of the
Application.

(c) Moreover, it is key that for the 2002 Universal Application Cycle, tﬁe
FHFC repealed provisions in the application form that provided for the assessment of
penalty points for typographical errors and other nonsubstantive errors that had no
bearing on an Applicant’s ability to successfully finance and develop affordable housing
in Florida. The effect of FHFC’s disallowing Oak Glen to correct what is an obvious

nonsubstantive, typographical error is to de facto resurrect the penalty system -- which

1

has been repealed -- and apply it to Oak Glen’s application in the absence of any rule



authority to do so.

(d)  For these reasons, the FHFC should accept Oak Glen’s Cure, rescor-éank
Gl?n’s Application, and award Oak Glen the maximum number of points for the
Demographic category designation.

(e) In a similar vein, Oak Glen’s Application also contains an inadvertent,
nonsubstantive error in Part V, Section A.3., on page 20 of 21, where the Applicant is
required to state the amount of the local goverrlmentv‘tax-exemp-t bond proceeds that will
be used to finance construction. That portion of Oak Glen’s Application inadvertently
stated the amount as $4,400,000, which is the amount of the tax exempt bond proceeds
and the taxable bond financing for the project, taken together. Upon discovering this
inadvertent error, in its Cure Oak Glen submitted a revised page 20 of 21 which correctly
states $3,300,000 as the amount of tax-exempt bond proceeds that will go to finance the
development. The revision corrects this nonsubstantive érror, rather than revising the
amount of bonds that will be used to finance the project. A review of Oak Glen’s entire
Application clearly shows that the amount of tax-exempt bond proceeds is $3,300,000,
not $4,400,000, and the revision simply makes this portion of the Application completely
consistent with the rest of the Application, and in particular with Exhibit 49 of the 2002
Universal Application, the Promissory Note — specifically, Page 1, Paragraph 4, which
outlines the $3,300,000 tax exempt bonds and the $1,100,000 taxable tail bonds (Exhibit
49 of Application attached hereto as Exhibit B).

® Further, as discussed in paragraph (b) above, this type of inadvertent,
nonsubstantive error (which is akin to a typographical error) is precisely the kind of

insignificant error that the FHFC’s repeal of the penalty provisions in the application



form was intended to address.
(g)  For these reasons, Oak Glen should be permitted to revise its Applic;tion
to correct the inadvertent error on page 20 of 21 concerning the amount of tax-exempt

bond proceeds that have been used to finance the Oak Glen Apartments development.

Rules and Statutes Entitling Oak Glen to Relief

10.  The rules and statutes that entitle Oak Glen to relief in this proceeding are
Sections 120.569 and 120.57, F.S., Part V of Section 420, F.S., Chapter 67-48, FAC,
and the 2002 Universal Application adopted by FHFC rule.

Relief Requested

WHEREFORE, Petitioner, Oak Glen Housing Partners, Ltd., respectfully
requests the FHFC to grant its request for an administrative hearing pursuant to Sections
120.569 and 120.57, F.S., to assign a Hearing Officer who will conduct the hearing; and,
following the hearing, to revise Oak Glen’s final score to reflect the maximum number of
points for the portions of the Application at issue in this proceeding.

Filed this 13™ day of August, 2002.

(&m.;/\

Jon C. Mbyle Jr.

Florida No. 0727016

Cathy M. Sellers

Florida Bar No. 0784958

Moyle Flanigan Katz Raymond & Sheehan, P.A.
118 North Gadsden Street

Tallahassee, FL 32301

Telephone (850) 681-3828

Telefax (850) 681-8788

Attorneys for Oak Glen Housing Partners, Ltd.
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FROMISSORY NOTE .
(Oak Glen Apartments)

Principal Amoune . $4,400,000 November 1, 2001

: FOR VALUE RECEIVED, OAK GLEN HOUSING PARTNERS, LTD., aFlorida limjted
bartnership (the "Botrower"), promises 1o Payin lawful money of the United States of America to the
order of the ORANGE COUNTY HOUSING FINANCE AUTH ORITY, a public body corporate ung
politic, duly created, organized and existing under the laws of the State of Flotida (the "Authon'ty"),
its successors and assigns, including specifically THE BANK OF NEW YORK, & New York
banking Corporation with a representalive office in,Jadksoanle, Florida, together with jts Suiccessors
and assigns (the "Trustce"), the principal sum of FOUR MILLION Four HUNDRED THOUSAND
AND NO/100 DOLLARS ($4,400,000) with interes| thereott from the date hereof at the rateg per
annum on the Outstanding principal balance hereof from tige Lo time as provided i the hereinafter
defined Loan Agreement, Temms not otherwise defined i this Note shall haye the tespective
meanings as set forth in the Loan Agrecment,

reference (the "Loan Agreement"). Principal and interegt is to be paid oy this Note as sliowy in
Exhibit A" hereto. The additiona] fees 1q be paid pursuant to Section 4.02 of the Loan Agreement
are described in Exhibjt “B.” Unless the Bonds arc required to pe redecmed or this Note is earlicr
paid by the Borrower in accordance with the tetms of the Loan Agreement and the Trust Indenture,
the final payment of all outstanding principal and interest is scheduled to be Novemnber 15, 2041,
The Authority Fee (as defined in the Trust Indenture) js subject to change during the term of this
Note,

writing, The Borrower may make prepayments Upon this Note as provided in the Loan Agreement,

Housing Revenue Bonds, (Oak Gien Apartments) 2001 Sedes G and its $1,160,000 Taxgble
Multifamily Housing Revenys Bonds (Ozk Glen Apartmenty) 2001 Series 4 (collectively, the
“Bond_s"), said proceeds to be disbursed to the Borrower from time to time jn accordarnce with the

PURSUANT To CHAPTER 139, PART IV OF THE FLORIbA STATUTES, NOTES wWHicy ARE GIVEN TO
THE ORANGE COUNTY HOUSING FINANCE AUTHORITY, PURSUANT TO ORIN
CONNECTION WITH BonDs ISSUED PURSUANT TO THE ACT, ARE EXEMPT FROM

DOCUMENTARY STAMP TAX AND INTAN GIBLE TAX,

——




First Housing Development Cotporation of Florida, a Florida corporation (the \'Servicer"). The
Bonds are being issued by the Authority pursuant to g Trust Indenture dated us ofNovember 1, 2001,
between the Authority and the Trustce (the “Indenture”), Reference is made to the Indenture and the
Loan Agrcement for provisions regarding paynicnts ' and prepayments hereof, late charges,
acceleration of the matud ty hiereof and other remedies availuble lo the Payee upon the happening of
certain stated events, and the rates of interest after an Event of Default or a Detetmination of
Taxability. Pursuant to the Indenture, Loan Commitment and the Loan Agreenment, the borrower has
certain additjonal payments, which must be made, These payments dye are not included in the
Payments set forth on Exhibit A and include, but are not limited to, the Guarantee Fee, the Florida
Housing Fee, the Mortgage Insurance Premlum, as well as taxes and insurance, and payments of the

Borrowet agrees to pay, in addition to the amount due hereon, the reasonable costs and expenses of
collection, including reasonabla legal fees und expenses,

The indebtednesg cvidenced by this Note is secured by, among other things, a First Mortgage
nd Security Agreement (the "First Mortgage") and an Assigtment of Leases and Rents from the
Borrower to the Authority, each dated as of November 1, 2001,

At the option of the Trustee, exercised in accordance with the Indenture, the entire principal

balance and accryed intcrest owing hereon shall at once become due and payable without notice or

Mortgage, the Indenture and in any other instrument seclring, Eoveming, guaranteeing or evidencing
the Loan (collectively, the "L.oan Documents"), shail be cumulative and concurrent and may be
pursued separalely, Successively or together as often as occasjon therefor shall atlse, at the direction -
of the holder hereof, The acceptance by the holder hereof of any payrient urider this Note which js
less than the bayment in full of all amounts due and payable g¢ the time oFsuch payment shall not (i)
Constitute a waiver of op impair, reduce, refease or extinguish any remedy or right to excreise the
foregolng option op any other option granted to the holder or aty other party in this Note, or under
any other instrument securing, poverning, guaranteeing or evidencing the loan ev] denced hereby, at



that time or at any subsequent time, or nullify any priot exerclse of arty such option, or (ii) in'xpair,
reduce, relcase, extinguish or adversely affect the obligations of any party lisble under such
documents g3 originally provided therein, :

The Borrower walves demand, presentment, notice of dishonor, notice of intention to
-accelerate the indebledness evidenced hereby, notice of the acceleration of the maturity hercof,
diligence in collecting, grace, notice (cxcept as sct forth in the Loan Agreement) and protest, and
agrecs to one or more extensjons forany period or petiods of titne and to partial payments, before or
after maturity, without prejudice to the holder of this Note,

excess shall be refunded to the Borrower. All interest paid or apreed to be peid to the holder hereof
shall, to the extent pennitted by applicable law, be amortized, prorated, allocated and spread
thtoughout the fiy] period until payment jn full of the principal (including the period of any renewal
Or extension hereof) so that the interest hereon for such full perjod shal not exceed the maximum
amount permitted by applicable law, This baragraph shall contro] aj| agteements between the
Borrower and the holder heteof, . v

_ Notwithstanding anything herein to the contrary, except with respect to certain obligations set
f:orth.m the succeeding patagraph, the Authority or any holder hereof expressly agrees that the
liability of the Botrower, its limited partniers, its genera] partners and the partners ofany partnership

its limited partnery, its general partrers and the pariners of 8lly partnership gencral partner of the
Borrower (in theip capacity as bartners) in any action to forecloss, to exercise a power of sale, to



Borrower, its limjted partriers, its pepera| bartnets and the partpers ofany partnership general partner
of the Borrower (in their capacity as partners or otherwise), and the terms of such judgement shaj
expressly so provide,

Notwithstanding anything herein to the Contrary, the Borrower (but riot the limited partners of
the Botrower), its general partners ang the general batiners of any partnership genera] partnerofthe .
Borrower (in their Capacity as general partniers), shall be bersonally liable for, and the Authority and
the Trustee shal have the right to seek a judgement for 1oney damages (including a deficiency

. 3) liability undep any written Buaranty entered inito with the Authortity or the
tustec:

4  the leases, rents, profits and issues of the Project fbllowing ity payment
default (without tegard to the expiration ofasty cure period, ifany), to the extent misapplicd
Or not applied to the repayment of the indebtedness or toward Project expenses;



(5)  MHability For intentional waste, destruction or damage to the Project or any part
thereof}

(6) tcnant security deposits, to the cxient 1ot properly accounted for or prepaid
rent, to the cxtent misapplied or not applied toward Project expehses;

7 1 iability and indemnification under the Environmenta] Indemnity, including,
but not limited to, liability and indemnification obligations for remoyal or cleanup of
environmental hazards (including the remova] of lead based paint and asbestos) on the

(11)  any liability, damage, cost or expetise incurred by the Authority, the Trustec
and/or the Setvicer as g result of any fraud, materjg misrepresentation or bad faith by

All of the foregoing obligations shall bear interest gt & rate equal 1o the Jesser of (@) the
maximum rate of interest permitted under applicable law or (ii) eighteen percent (18%) per annum
from the due date thereof (or, in the case of liability and indemnification for removal or cleanup of
etvironmental hazards, from the date demand for payment thereofis made) unti] the date paid in fu],

of the First Mortgage,

The indemnificatjon provisions of Article VI ofthe Loan Agreetnient are hereby incorporated
herein, )

The Borrower hereby ackriowledges that, pursuant o the Indenture, the Authority is assigning
to the Trustee alf of the Authority's right, titls and interest in and to this Note,



THIS NOTE SHALL BE CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF FLORIDA AND THE LAWS OF THE UNITED STATES APPLICABLE 10
TRANSACTIONS IN THE STATE OF FLORIDA,

PURSUANT TO CHAPTER 159, PART Iv OF THE FLORIDA STATUTES (THE
"ACT"), NOTES WHICH ARE GIVENTO THE ORANGE COUNTY HOUSING FINANCE
AUTHORITY, PURSUANT TOORIN CONNECTION WiTH BONDS ISSUED PURSUANT
TOTHE ACT, ARE EXEMPT FROM DOCUMENTARY STAMP TAX AND IN TANGIBLE
TAX. _



SIGNATURE PAGE OF BORROWER FOR
' PROMISSORY N OTE
(Oak Glen Apartments)

OAK GLEN HOUSING PARTNERS, LTD, a
Florida limnited partnership

By: OAK GLEN HOUSING As
LLC., 4 Florida Jimj ted liab
managing penetq] partner

SOCIATES,
ility company, its

By, ENB DEVELOPMENT GROUP,
INC,, 4 Figtid ratit

(CORPORATE SEAL)

J:\PHFA\O3k Glen\PROM NOTE.DOC
11726m)



ASSIGNMENT OF PROMISSORY NOTE
(Ozk Glen Apartments)

The Orange County Housing Finarce Authority, a public body corporate and politic existing
under the laws of the State of Florida (the "Authority"), hereby assigns to The Batik of New York,
4s trustee under that certain Trust Indenture dated us of November 1, 2001 by aud between the
Authority and said trustee, withont recourse or watranty, all of jts right, title and interest in and to
the attached Promissoty Note, dated November 1, 2001, made by Oak Glen Partners, Ltd, payable
to the order of the Authotity; provided that the tights thereunder may in certain circumstances be
exercised by the Florida Housitig Finance Corporation, as guarantor of the mortgage loan teferenced
in the Loanh Agreement referred to in the Note, a5 provided {n the Lost Agreement.

ORANGE COUNTY HOUSING
FINANCE AUTHORITY

By-'c_ém é - {&d&

Date:g/tiers oz 28, E0

Apptoved As To Legal Sufficiency:

By: .
Nabo%, Giblin & Nicquson, P.A.

General Counsel

ACCEPTED:
THE BANK OF NEW YORK, as trustec

4
Date; N evember 2P, 200}

JAFHFA\Ozk GlenPROM NOTE.DOG 8
11126/01



EXHIBIT A

[Payment Schedule]
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EXHIBIT B

[Sehedule of Section 4,02 Fees]

B -1



(d) The Authority's obligation to make each advance on the Loap shall be
subject to the satisfaction of the following conditions precedent;

(iif)  Satisfaction of aff conditions necessary for construction of the
Project and other conditiong required to be satisfied under the Construction Loay

the Note and thig Agreement,  Amounts 50 paid to the Trustee by the Borrower shal| be in
immediately avajlable funds.

In furtherance of the foregoing, the Borrower shall pay not later thap the fifteenth day (or
if such day is 1ot g Business Day on the next preceding Businegs Day) of each month the
following amounts:

e

) In addition to other amounts duc under thig Agreement, the Borrower shall
pay on the fifteenth day (or if such day i not g Business Day on the next preceding Business
Day) of each mopnth (commercing as provided below) to the Trustee the following amounts:

()  Commencing in the first calendar month pext succeeding the
carlier of the first to occur of (A) achievement of 90% occuparicy of the Project

\MIA.SIVol\mmmm 12621\ 1196 018909 21



Date, one-twelfth (1/ 12th) of the Replacement Reserve Fund Requirement, which
Replacement Reserve Fund Requirement may be increased at the written direction
of the Guarantor or the Servieer with a copy thercof to the Trustee;

(iii) Commencing in the first calendar month after the issuance of the
Bonds, (A) one-twelfth (1/12th) each tmonth of the Administrative Expenses
(applying amounts on deposit in the Administrative Expenses Account for thjs
purpose as a credit toward each monthly payment), and (B) each month, to the
extent incurred in accordance with the Indenture and thig Agreement, any
cxpenses of the Trustee or the Authority for extraordinary services; and

(iv)  An amount each month sufficient to pay the following Escrow
Payments:

(A) Commencing June 15, 2003, an amount equal to
one-twelfth (1/12th) of the annue! Guarantee Fee and one twelfth (1/12) of
the annual Bond Insurarice Ptemium,;

B) Commencing in the fitst calendar month following the
issuance of a Lien-Free Certificate of Occupancy for the jast building of
the Project, an amount equal to a portion of the premiums for required
Project insurance due on each payment date determitied by the Servicer as
of the first monthly peyment of such payment period by multiplying such
insurance premijum by a fraction, the numectator of which is one and the
denominator of which is the number of tonthly payinents due prior to the
next paynent date of such insurance premium; provided, however, that the
last monthly payment of such payment period shall be adjusted to reflect

©) Commencing in the fitst calendar month following the
issuance of a Lien-Free Certificate of Occupancy for the jast building of

WHIA-SRYIN 3380635001 122601 395,010 ' 22



less the amount, if any, to be offsct against real estate taxes in accordance
with Section 5.12(c) of the Indenture; provided, however, that the last
monthly payment of each payment period shall be adjusted to rellcct the

i actual real estatc taxes due, and provided, further, that the Servicer may
direct a reasonable payment schedule,

(D) Any other payments customarily required to be escrowed
by the Servicer pursuant 1o the Loan Documents,

4.02(b)(iii)(A) hereof, which payments shall be deposited to the Administrative Expenscs
Account, (iii) payments of amounts required pursuant to Section 4,02(b)(i), which payments
shall be deposited to the Replacement Reserve Fund, (iv) payments of drnounts required pursuant
to Section 4.02(b)(i), which Payments shall be deposited to the Debt Service Rescrve F und, (v)
payments of atnounts required pursuart to Section 4.02(b)(iv) hereof, which paymenls shall be
deposited to the Escrow Deposit Fund, and (vi) that portion of Setvicet’s Fee which is required
to be deposited in the Administrative Expcnses Account. .

SECTION 4.03 Intentionally Omitted
SECTION 4.04 Prepayment Genetally

()  Upon receipt of written nutico that such dceposit is being made for the
Putpose of prepaying the Loan and thereby effecting the redemption of the Bonds, the Trustes
shall take such steps as may be required under the Indenturc to accomplish the redemption of the
Bonds under the redemption provisions of the Indenture,

SECTION 4,05 Optional Prepayment of Losan; Concurrent Bond Redemption
titncs and at the redemption ptices plus accrued interest o the redemption date of the Bonds, as

(®)  To effect optional prepayment of the Loan and redemption of the Bonds s
contemplated in subparagraph (a) above, the Borrower shal] deliver written notice to the Trustee,
the Guarantor and the Authority, at least forty-five (45) days prior to the date on which notice of
prepayment of the Bonds is required to be sent to Boudholders speeifying the date on which
Bonds are subject to redemption under sajd Section, together with a Written certificate of the
Botrower stating that the Borrower is prepaying the Loan pursuant to this Section 4.05
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