STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

CATHOLIC CHARITIES HOUSING INC.,

Petitioner,

V. FHFC CASE NO.: 2004-019-UC
APPLICATION NO. 2004-026S

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

/
FINAL ORDER

This cause came before the Board of Directors of the Florida Housing Finance
Corporation (“Board”) for consideration and final agency action on October 14, 2004. On or
before March 31, 2004, Catholic Charities Housing Inc.,(“Petitioner”) submitted its 2004
Universal Cycle Application (“Application”) to Florida Housing Finance Corporation (“Florida
Housing”) to compete for an allocation of the SAIL Program. On J uly 30, 2004, Petitioner

timely filed its Petition pursuant to Sections 120.569 and 120.57(2), Florida Statutes, (the

“Petition”) challenging Florida Housing’s scoring on parts of the Application. Florida Housing

reviewed the Petition pursuant to Section 120.569(2)(c), Florida Statutes, and determined that the

Petition did not raise disputed issues of material fact. An informal hearing was held in this case
on September 15, 2004, in Tallahassee, Florida, before Florida Housing’s designated Hearing
Officer, David Ramba. Petitioner and Respondent timely filed Proposed Recommended Orders.
After consideration of the evidence, arguments, testimony presented at hearing, and the
Proposed Recommended Orders, the Hearing Officer issued a Recommended Order. A true and
correct copy of the Recommended Order is attached hereto as “Exhibit A" The Hearing Officer

recommended Florida Housing enter a Final Order finding that Florida Housing properly denied
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Petitioner’s Application for competitive SAIL funding because it failed to pass threshold by
failing to provide verification of availability of infrastructure, sewer capacity, package treatment
or septic tank as being in place for San Jose Mission, by the Application Deadline of March 31,
2004.

The Hearing Officer also included a Recommendation “. . . that the Board of Florida
Housing review the application for due consideration of a variance under section 120.542, Fla.
Stat., given that the uniform applicability of the rule appears to have led to unreasonable, unfair,
and unintended result in this particular instance.”

On October 1, 2004, Respondent, Florida Housing filed a Written Argument in
Opposition to the Recommended Order. Attached is a true and correct copy marked as Exhibit
“B”. Florida Housing took issue with the Hearing Officer’s recommendation to the Board to
consider a waiver of the rule, as the Hearing Officer lacked the jurisdiction to make such a
recommendation, and nothing in the Record supported such a recommendation.o Florida
Housing agreed with the Hearing Officer’s recommendation that Petitioner failed threshold by
failing to provide verification of availability of infrastructure, sewer capacity, package treatment

or septic tank as being in place for San Jose Mission, by the Application Deadline of March 31,

2004.

RULING ON THE RECOMMENDED ORDER

The findings and conclusions of the Recommended Order are supported by competent
substantial evidence.
ORDER

In accordance with the foregoing, it is hereby ORDERED:



1. The findings of fact of the Recommended Order are adopted as Florida Housing’s
findings of fact and incorporated by reference as though fully set forth in this Order.

2. The Conclusions of Law of the Recommended Order as it pertains to the
determination that Petitioner failed threshold is adopted as Florida Housing’s conclusions of law
and incorporated by reference as though fully set forth in this Order.

3. The Recommend Order is rejected to the extent it recommends that the Board of
Florida Housing consider a granting a waiver in this case. The Hearing Officer has no authority
to recommend relief based upon Petitioner’s appeal in the instant case. Such recommendation is
not within the jurisdiction of the Hearing Officer in this matter, and there is no foundation in the
Record to support this recommendation.

Accordingly, it is found and ordered that Florida Housing properly denied Petitioner’s
Application for competitive SAIL funding because it failed to pass threshold by failing to
provide verification of availability of ionfrastructure, sewer capacity, package treatment or septic
tank as being in place for San José Mission, by the Application Deadline of March 31, 2004.

IT IS HEREBY ORDERED that Petitioner’s Application is rejected.

DONE and ORDERED this 14™ day of October, 2004.

FLORIDA HOUSING FINANCE
CORPORATION

(% LTS

Chair%r On T




Copies to:

Wellington H. Meffert II

General Counsel

Florida Housing Finance Corporation
337 North Bronough Street, Suite 5000
Tallahassee, FL. 32301

Steve Auger

Deputy Development Officer

Florida Housing Finance Corporation
337 North Bronough Street, Suite 5000
Tallahassee, FL. 32301

Amold Andrews

Catholic Housing Charities, Inc
1213 16™ Street North

St. Petersburg, FL 33705
Telephone: (727) 893-1313
Direct Fax: (727) 893-1307



NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITLED TO JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA
STATUTES. REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES
OF APPELLATE PROCEDURE. SUCH PROCEEDINGS ARE COMMENCED BY
FILING ONE COPY OF A NOTICE OF APPEAL WITH THE AGENCY CLERK OF
THE FLORIDA HOUSING FINANCE CORPORATION, 227 NORTH BRONOUGH
STREET, SUITE 5000, TALLAHASSEE, FLORIDA 32301-1329, AND A SECOND
COPY, ACCOMPANIED BY THE FILING FEES PRESCRIBED BY LAW, WITH THE
DISTRICT COURT OF APPEAL, FIRST DISTRICT, 300 MARTIN LUTHER KING,
JR., BLVD., TALLAHASSEE, FLORIDA 32399-1850, OR IN THE DISTRICT COURT
OF APPEAL IN THE APPELLATE DISTRICT WHERE THE PARTY RESIDES. THE
NOTICE OF APPEAL MUST BE FILED WITHIN THIRTY (30) DAYS OF RENDITION
OF THE ORDER TO BE REVIEWED.



STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

CATHOLIC CHARITTES HOUSING INC.,

Petitioner,

V. FHFC CASE NO. 2004-019-UC
Application No. 2004-0205

FLORIDA HOUSING FINANCE
CORPORATION,
Respondent.

RECOMMENDED ORDER

Pursuant e notice, an informal administrative hearing was held in the above-

52 on September 13 2004, at Tallahassee. Florida, before the Florida Housing

(%23
-
v
[
-
jv)
)

Finance Corporation’s appeinted Hearing Officer David Ramba,

For the Petitioner:

— -
Arnoid Andrevs .
ine

o153 107 Sreet Norh

St curg, L 33703 .
Deborali A. Zemermaand S
Zomermaand Financial Advi 1sory Service, L.L.C ST e
105 5. Bermuda Avenue EIPR ;i:;
Tampa, Florida 33606 L ’;;

g

For the Respondent:

Matthew Sirmans

Assistant General Counse!

Florida Housing Finance Ce rpomtiov
227 North Bronouch Street, Suite 3000

Tullahassee, Florida 32301-1372¢
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JOINT EXHIBITS

die Dowing exhibits were offered and accepted into evidence:
Exhibit Description

Exh. [ Joint Stipulation.

Exh 2. fxhibit 30 to Application (Iem 61)

3

Exhibit 30 to Application (Cuare Ttem 67 Purt 1L Section L of the

Cure)

N BN DS - VT ¢ 11y At e (Cathodlio D havitioe derad Al
Fxho 4 Preliminary Scoring Summary for Catholic Charities dated Apr!
:

Exh 5 NOPSE Scoring Summany for Catholic Charities dated May 2=,

2004,

Lxh. 6 Final Scoring Summary for the Catholic Charities dated Juiv 8,
2004,

Exh 7 Excerpts from the 2004 Uni

P itac
and Rules

- -
Tl © s gl N T Yo

Exh. § 22 te the Applicaton dem 20,

Exk 9 Paviit 25 o the Applicaton fCure hiem 29 Pa
Pet bah ! oxhibi 2440 the Apnlication.

Pet.Exh. 2 Pauc 8 of 26 of Petitioner’s Application

WITNESSES
No witnesses testified for either party.

STATEMENT OF THE ISSUE

The issue to be resolved is whether Florida Housing erred when it determined that
Petitioner fuiled to meet the threshold requirement under Part I, Section C. subsection 3,

Tl v ere A N Sty ta Ay - Stratye copr Frova bl B N N A D A
ot the Universal Application Instructions, demonstrating verification of avatlabiliy of
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PRELIMINARY STATEMENT

On or before March 31, 2004, Catholic Charities Housing Inc. (“Petitioner =)

submitted an application for its San Jose Missicn developntent to Florida Housing tor

funding under the State Apartment Licentve Loan (SAILY in the 2004 Unhversal Uyvele
program. On July 90 2004, Florida Heusing notified the Petitioner of the resalts of the
sioving of the apphication and provided the Petitioner with a Notiee of o
N P2O5T, Flas St Petivoner timely tifed its Flection of Rights and its

Petitton for an informal hearing. Florida Housing filed 2 moton to strike

Petition that requested a variance under section 120342, Fia. Stat.. and said motion was

granted on August 17, 2004 Ap b conducted September {7, 2004
varstang o 81200369 amad 120.37(2), Fla, Stat. There are no dispured issues of materiu
Tavt
PINDIMGS OF FACT
L. On or before March 31, 2004, Petitioner submitied an Application 1o

Florida Housing Finance Corporation (“Florida Housing™) for the award of funds from
the State Apartment Incentive Loan (“SAIL™) program for the development of San Jose
Mission, an affordable rental housing development in the 2004 Universal Cyele.

2 Florida Housing is a public corporation organized under C hapter 420, Fla.
Stat., o administer the financing and retinancing of projects which provide housing

affordable to persons and famities of low. moderaie and middle income in Florida

Lol



5 Florda Housing recerves its funds for the SAIL program  from an
aliveation of documentary stamp tax revenue and rublishes a Notice of
Avatlability announcing the amount of SAIL funding, which in the 2004 Unis ersal € A
was approximately $35,600.000. Florida Housing received requests from all applicants
for SAHL loans in the 2004 Universal Cvele.

4. SAIL funds are apportioned anmong the counties, prouped  as most,
medium, and the leest populated countics. and acconding 0 set-asides and special

oyt A ean ]
AN O D

targeting zoals set forth in the statne for the elderiv. commercial fishin

S Florida Housing has established by rule a process (the “Universal Cueie™)

1 which applicants for any of the above-referenced Florida Housing multi-family renial

programs submit a single application (the “Universal Cyele Applicatiaon™ by which
and competitively ranked. See Scotion 420,507 (22400

Admin Code R Chapter 6748,
o The 2004 Universal Cyele Application. sdonted as Form UA 1014 tRev 3.

O4) by Fla. Admin. Code R 67-48.002 (111 consists of Parts | through V. and
instructions, some of which are not applicable to every Applicant. Some of the parts
include “threshold™ items.

7. Fatlure to properly include a threshold item or satusfy a threshold
requiremet results in rejection of the application.  Other parts aliow applicants to earn
points, which are different from threshold items.

5. After Petitioner submitted its 2004 Universal Cycle Application, on or

before March 31, 2004, Florida Housing's staff commenced scoring the Application



tla. Sw end Flao Admin, Code R Chapter 67-48.
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Y. Atter performing prelimi
Potitioner of the resuls. Any applicant could question the scoring of Petiticner’s
Application if it believed Florida Housing had made a sc oring ¢rror, within 10 calendar

atter the date the applicant received the preliminary scores by filing a Notice ot

Possible Scorng frror CNOPSE™)

i, Floricda Housing roviewad each NOPSE that was timely recetved, On Moy
2N 20040 Flovida Housing sent Petitioner any NOPSE relating 1wt Apolicution

submitted hy ether appiicants and Ilerida Housing's position on any NOPSE.

1. Petitioner could submit additional documentation. revised forms. and other
mformation that it deemed appropriate to address any issue ratsed in anv NOPSE Florida
Housing s poss o cach NOPSE ’mdirfg” niNan seo; Tase documents. revised
Farmye wnd other infeanaton were hnown as “oures” amd wers dus on or hefor fure 160

s cures. all upplicants had an opportuning

—

12 Adter Petitioner submitted |
review Petitioner’s cures.  Any applicant could submit to Florida Housing a Notice of

Alleged Deficiencies (“NOAD") to challenge the Petitioner's cures.  Florida Housin

[

then reviewed each NOAD and made a deternination on each NOAD.
13, Following this process, on July 9. 2004, Florida Housi: g sent Pre-Appeal
Scores and a Notice of Rights to Petitioner. The Notice of Raghts notified Petitioner that

it could centest Florida Housing’s actions by 1 reguesting an infoermal hearing before a

contracted hearing officer.

tn
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14 Petiioner tmely requested @ Learing on Julv 30, 2004, when

it

s Petition on July 30, 2004,

S Florida Housing determined that Catholic Charities failed  threshold

L

ccause the Verification of Avaidability of Infrastructure Sewer Capacity, Package

Treatment or Septic Tank form submitted by Catholic Charities on or before March 31

S04 tatled 1o reference whether sewer capacity, package treatinent or septic tank was

availuble 0 the development site prior w0 the appitcation deadline of March 31, 2004,

(Exhibits nd 4

e las . - s [ L SN
vosuomited a cure for Bxhibit 30, Verificaton ot

Availebility of Infrastructure Sewer Capacity, Package Treatment or S eptic Tank

17, Flerida Housing determined that Catholic Charities acain failed thresheld

Aeatice fhe ST c PSR C T rae Jnin g £ iy m g
because the Veriiication of Availability of Infrastructure Sewer Capacity, Patkaoe
) - PR v Vi ysn oy cimenm g 4 ’ DU R A N . .
Preatment or Septic Tank form submitted by Catholic Charitios on or befope June 10
s :

IRFRYE TR
ZUU4 e

Fr- I R T T T T T T S TRt | RN
lt"-. PACRE XS UWLAUMCAl O sepi fanh was

ERURS E AR R O S SR U T N N SIS T ;
CVALADIC W ADPOCAen doaanne of viaroh s10 24

the date en the form read “3°70G4.7 (Exhibis 3and 60,

8. Catholic Charities cenceded on the issue of proximity tie breaker points
contained in their petition.
19, Florida Housing conceded on the issue of whether Catholic Charities met

the definition of SAIL elivib ity

<

CONCLUSIONS OF LAW

20, The Universal Application Instructions. incorporated by relerence in Ruie

N
~J
'
de
[os)

A0ZEH DL FAC., constitiite a rule under Section 12052¢15), Fla, Stamtes The



fenkins, 469 So.2d 733 (Fla. 19835
20 The threshold requirements as set forth in the Univerzal Application

A

fstructions state that “Regulrcinents 1o meet Threshold include. . CAbility o proceed must

be demonstrated by submission of the required certifications or documentation. of

Y

infrastructure. .. (Exhibit 7(b)).
1

22 the Universal Application Instructions further state. “Verification of the

a Deadiine musi be

avaiiability ef eact tvpe of mfrastructure on or befvve the Apriicark

i

e ded T Toritioatiam 3 Availakhilite A F T i vy - CF o s ~fya b
provided. ceriication of Availabdity of Inftustructure Form. . must demonstrate
{ -

B DR TS EOU ~ . . N STV S n i A0 e
avatlability on or before the Applicazion Deadline.” “Fvidence of availabilite of sevver.

(Exhibit. 7ean.

BRY Petitiener submatted sV srification of Avatlabiliny of Infrastruciure Sewes

—
-

eray oy [ R DT N BT T T T T Yt R I S AL S VR I L1 LTS DN IR 0 YU TUE LR
Aty Goedeed @ L rtalincnl of Septie Lunn form onoor ketore e ADpacation Diadiime

A4 L] RERFRIS) SRR H - P! $o gy T PO SR S ] - I | PR
CoONMITICN D0 ZUGs wWrnout o oaate on the form. it vinbat 2y Aocords i iofrida
P i~ 1 ot ety s S ) N T 1 . L
Hou \,n could not determine it the infrastructure was available on or before the

Application Deadline,

24 Petitioner submitted a revised Verification of Availability of Infrastructure
Sewer Capacity. Package Treatment or Septic Tank form as a cure on or before June 10,
~0040 this form contained the date ©5/7/ T {Exhibit 3). This date is afier the
Application Deadline of March 31, 2004, At hearing. Petitioner admitted that this date

was daserivener's error, but argued that although this revised date is alter the Application

~J



25 At the time Petitioner submitted its Application for SAIL funding. it had
compicted construction and received it certificates of upancy for Sa Mission
Petitioner stated in its Application that certificates of occupancy were ssued on Aprit 4

U020 Petitioner also submitted a Hot of certificates of aocupancy (ssue Jdates for cach
T 1

butlding within the San Jose Mission development at Exhibit 24 of its Applicetion.

tPetitoner’s Exhibit and 20,

R Pl T Ny 1 .3 PN NP T oieme . 1 e e
24 At hearing, Petioncr argued that Florida Heusing should ionore the
o ~ -~
T s o NET T S N IR e ! - S o . -
sertvener s error because by fcommen standards,” all of the services must have been in

place by the date the certificates of occupaney were issued.

27. Florida Housing could not ignore the revised date in [i chtof this additionz

tifermaion, Assuming that the certificates of oce ipaney were dssued on April 4. 2000

4] R L R U0 A S S SOUN TN et
soliionet s resincd Venthweation of Availabiline of Dnfrasiructire Sewer SPUCILY
Poaohiae s Trsaroyoar v Nomrio Dol 8 yeens Nice T Ve

Package Troauneat or Sepue tank form's dare . .\l».‘\- 702004, created an inconsisie i)
it S A Ly catioan Tha e
within the tour comers of the Application, These two dates are thirten menths apart and

were not reconciled within the Application or by the cures submitied by Petittioner. It
Petitioner did in fact have the requisite sewer infrastructure in place on April 4, 2003, it
needed to properly document this date on the Verification of Avatiability of Infrastruciure
sewer Capacity, Package Treatment or Septic Tank form. Petitioner failed o do S0,
Instead. Petitioner put the Mav 7, 2004, date on the form,

28. The inconsistent dates created confusion as to what was the actual date of

service.  Florida Housing was not able to determine i’ there was a problem with the



avatabiiity ol infrastruciure or wust a serivener’s error. The rufes that govers the seoring
process require Flonda Housing to strictdy detecniine i Petitioner has met the threshold
equirement
24, Bule 67-48.004(9), Florida Administraiive Code, clearly states that in

determining final scores, “[Inconsistencies created by the Applicant as a result of

mformazion provided pursuant o subsections (6) (cures) and (7) (NOADS) above will

stlfl be justificadon for reiection or reduction of points. as eppropriste.” (emphasis added
tor clanioationy (o xhibis Tien

Foo v Jatoe et dad L S
creothie o cutes provided by Pevoner were inconsistent and us such,

the rule mandates that Florida Housing could net fvnore the serivener’s error and could

o (.

not teil i the threshold requirerient that verification of av atlability of infrastructure.

sewsr capacity. package treatment or septic tank had Feen demonstrated on ot belore the

178

cadleel) Leaing,

PRI UG RoCess, e U

+h

15 bovh commented on ba

e d e Tleei i Tloal oo P
o) Florida I’zvf\,s:«zu.g Sudid
Lorida Honcdmo cmmmat omases e o™ o s o ranten 1o A os e ]

Flovida Housing cannot ignere serivener's errors beeause to do so would be uniair and

=

put afl other competing applicants at a disadvantage.

32 An agency’s interpretation of its own rules will be upheld uniess it is

clearly erroncous, or amounts to an unreasonable mterpretation. Leoal Environmental

v ii'c1

Vi
0
!/J

nee Foundation, Ine, v. Board of County Commissi oners of Brevard Counr, 642

BN

Se.2d4 1081 (Fla. 19945 Miles v, Flovida A&M Univ ersitv, 813 So.2d 242 (Flo. 17 DCA
2002). The agencey”s interpretation will be upheld even if the agency's mnterpretadion is

not the sole possitie interpretation, the most logical interpretation, or even the most



desirable  inierpretation. olfcrest Nursing Home v Agenoy for

[o%

-
3

Administration. 662 So. 29 1330 (1993),

33, Florida Housing reasonably interpreted its rules and did not err when it

determined that Petitioner failed to meet this threshold requirement when awarding

Petitioner its final score.

RECOMMENDATION

Based on the Findings of Fact and Conclusions of Law it is hereby
RECOMMENDED that [ lorida Heusing enter a final erder determining that:

Florida Housing properly denied the Petitioner’s Application for competitive
SAIL funding because it fuiled 10 pass threshold by failing to provide vernfication of
availability of infrastructure. sewer capacity. package treatment or septic tank as being in

place for San Jose Mission. by the Application Deadline of March 31

T,
T ol
it O

oy s m vy o <1 S a HUET 2 ) DR eIy et 40
W recommended that the Beard of Florida Housing review the application

U Lonsiderinon ol s vgeiaeoa o e cmearlos 100 20 1oL o e
RSN Ldfi%ﬁm{-;’“ill‘_‘i’ DG VUGN UGS s2cuon 12084 Coatnds Dlat, duven inat ne

TS T . N TR 1., - Py e ey ] i

G TR appeaus oonave led o unreasconable. uniwir ond
Tyt S N a - [N PRPP I o o -

uriniended result in this particular instance

Respectfully submitted and entered this 21st day of September 2004.

¢ L

David Rgmba, Hearing Ofticer




Uopies furnished:

Armold Andrews

Cuthelic Housing ‘i aries. ne.
1213 16™ Strect Nort

St. Petersourg FL “«370*

Matthew Sirmans

As~¢i<izmt General Counsel

derida Hewsing Finance Corporation
2:7 North branouvh Street, Suite Y
Taitahassee, Florida 32301-1329
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FLORIDA HOUSING FINANCE CORPORATION

SAN JOSE MISSION,
CATHOLIC CHARITIES HOUSING, INC.

Petitioner,
V. FHFC CASE NO.: 2004-019UC

App No.: 2004-026S

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

/
ARGUMENT IN OPPOSITION

TO RECOMENDATION

COMES NOW THE RESPONDENT, Florida Housing Finance Corporation,
(“Florida Housing”) by and through the undersigned counsel, pursuant to Section
120.57(2), and 420.507(22), Fla. Stat., and R. 67-48.005(3), Fla.Admin.Code, and files
this writte;aréument in opposition to the Recommended Order and says:

1. On September 15, 2004, an informal hearing was conducted pursuant to
sec. 120.569 and 120.57(2), Fla. Stat. There were no disputed issues of material fact.

2. On September 213 2_004, Hearing Officer David Ramba filed a
Recommended Order with Florida Housing, containing two recommendations for a final
order as follows:

RECOMMENDATION

Based on the Findings of Fact and Conclusions of Law it is hereby
RECOMMENDED that Florida Housing enter a final order determining that:

Florida Housing properly denied the Petitioner’s Application for
competitive SAIL funding because it failed to pass threshold by failing to provide
verification of availability of infrastructure, sewer capacity, package treatment or

EXHIBIT




septic tank as being in place for San Jose Mission, by the Application Deadline of
March 31, 2004.”

It is also recommended that the Board of Florida Housing review the
application for due consideration of a variance under section120.542, Fla. Stat.,

given that the uniform applicability of the rule appears to have led to
unreasonable, unfair, and unintended results in this particular instance.

3. Florida Housing takes issue with the second part of the Hearing Officer’s
Recommendation; that Florida Housing review the application for a variance under
section 120.542, Fla. Stat. Florida Housing urges that such recommendation is not within
the jurisdiction of the Hearing Officer in this matter, and that there is no foundation in the
Record to support this recommendation. The Hearing Officer has no authority to
recommend equitable relief based upon Petitioner’s appeal in the instant case. See

Sections 120.569,120.57, and 120.542(5),(8), Fla.Stat.

4. Petitioner filed an appeal to review its score awarded during the Universal
Application Cycle, pursuant to R. 67-48.005, Fla. Admin. Code. This petition is part of
an administrative adjudicatory proceeding, heard by a Hearing Officer delegated specific
authority to hear such matters by contract with Florida Housing, and which is conducted
pursuant to sec. 120.569 and 120.57, Fla.Stat. In these scoring cases, the Hearing
Officer is charged to determine, by applying the facts presented to the governing law,

whether Florida Housing correctly applied its rules to the application presented to it.

5. In contrast, a petition for a variance or waiver is a request for equitable
relief where the correct application of an applicable rule yields a result which is
unreasonable, unfair, and unintended. The agency must adhere to distinct procedural

requirements that differ greatly from a hearing where the substantial interests of a party



have been determined by an agency. Compare, sec. 120.542, Fla. Stat., and Ch. 28-
104.002, Fla. Admin. Code, with sec. 120.569, and 120.57, Fla. Stat, and Ch. 28-106, Fla.

Admin. Code.

6. After Petitioner submits its petition for waiver or variance, notice must be
published to allow public comment on the request. Petitioner must demonstrate that the
application of the rules governing the Universal Application creates a substantial
hardship or violates the principles of faimness and that the purpose of the underlying
statute will be or has been achieved by other means, to the Board. These statutory

procedures occur prior to any decision by the Board of Directors to grant the petition.

7. In this case, the Petition for relief filed in that matter contained elements
of both the waiver and variance and the adjudicatory proceedings. Florida Housing filed
a Motion to Strike on August 17, 2004, to prevent any discussion at hearing concerning
variances or waivers. Thé;aring Officer granted this motion on August 17, 2004, and
further admonished Petitioner at hearing not to discuss variances or waivers.

Accordingly, there was no evidence, testimony, or argument at the hearing regarding a

variance or waiver.

8. All conclusions of law and recommendations contained in a recommended
order must be based upon findings of fact supported by evidence presented during the
informal hearing. Sec. 120.569 and 120.57, Fla. Stat. Here, the parties stipulated to the
facts: that Petitioner submitted a Verification of Availability of Infrastructure Sewer
Capacity, Package Treatment or Septic Tank form with its application and that Florida

Housing determined that this form failed to meet the threshold requirement



demonstrating infrastructure availability on or before the application deadline of March

31, 2004.

9. There were no facts stipulated or presented at hearing that provide any
basis for a finding of fact on which the Hearing Officer could make a conclusion of law
that a waiver or variance should be considered by Florida Housing. Nothing in the
Record of this proceeding supports the statement in the Hearing Officer’s
recommendation that the application of the rules to Petitioner was unreasonable, unfair,

or achieved an unintended result.

10. If the Petitioner wishes to seek a waiver or variance from the rules
applicable in these circumstances, it should file a petition for such relief under the

procedures set forth in sec. 120.542, Fla. Stat., and Ch. 28-104, Fla. Admin. Code.

WHEREFORE, Respondent requests that.the Board of Directors enter a final
order that finds Florida Housing properly denied the Petitioner’s Application for
competitive SAIL funding because it failed to pass threshold by failing to provide
verification of availability of infrastructure, sewer capacity, package treatment or septic
tank as being in place for San Jose Mission, by the Application Deadline of March 31,
2004.

Respondent further requests that the Board of Directors refuse to include within
its Final Order the recommendation that the Board of F lorida Housing review the

application for due consideration of a variance under section120.542, Fla. Stat.



s

Respectfully submitted this "".’"day of Oetober,2004.

WéTlington H. Meffert II

General Counsel

Matthew Sirmans

Assistant General Counsel

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301

Telephone: (850) 488-4197

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by facsimile and by U.S. mail, to Arnold Andrews, Catholic Housing Charities,
Inc., 1213 16" Street N6Tth; St. Petersburg, FL 33705 and via electronic transmission and

.U.S. mail, to David E. Ramba, Hearing Officer, Lewis, Longman & Walker, 125 S.
Gadsden Street, Tallahassee, Florida 32301,this _L‘gday of October, 2004.

= — T
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WellingtorrH. Meffert II



FLORIDA HOUSING FINANCE CORPORATION

SAN JOSE MISSION,
CATHOLIC CHARITIES HOUSING, INC.
Petitioner,

V. FHFC CASE NO.: 2004-019UC
App No.: 2004-026S

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.

ARGUMENT IN OPPOSITION
TO RECOMENDATION

COMES NOW THE RESPONDENT, Florida Housing Finance Corporation,
("Flonda Housing”) by and through the undersigned counsel, pursuant to Section
F20.37(2), and 420.307(22), Fla. Stat, and R. 67-48.00%(3), Fla. Admin.Code. and files
this written argument in opposition to the Recommended Order and says:

1. On September 15, 2004, an informal hearing was conducted pursuant to
scc. 120.569 and 120.57(2), Fla. Stat. There were no disputed issues of material fact.

2. On September 21, 2004, Hearing Officer David Ramba filed a
Recommended Order with Florida Housing, containing two recommendations for a final

order as follows:

RECOMMENDATION

Based on the Findings of Fact and Conclusions of Law it is hereby
RECOMMENDED that Florida Housing eqter a final order determining that:

Florida Housing properly denied the Petitioner’s Application for
competitive SAIL funding because it failed to pass threshold by failing to provide
verification of availability of infrastructure, sewer capacity, package treatment or
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septic tank as being i place for San Jose Mission, by the Appiication Deadline of
March 31, 20047

[t is also recommended that the Board of Florida Housing review the
application for due consideration of a variance under section120.542, Fla. Stat..

given that the uniform applicability of the rule appears to have led to
unreasonable, unfair, and unintended results in this particular instance.

3 Florida Housing takes issue with the second part of the Hearing Officer’s
Recommendation; that Florida Housing review the application for a variance under
section 120.542, Fla. Stat. Florida Housing urges that such recommendation is not within
the jurisdiction of the Hearing Oftficer in this matter, and that there is no foundation in the
Record to support this recommendation. The Hearing Officer has no authority to
recommend equitable relief based upon Petitioner’s appeal in the instant case. See

Sections 120.569,120.57, and 120.542(5),(8), Fla.Stat.

4. Petitioner filed an appeal to-review its score awarded during the Universal
Application Cycle, pursuant to R. 67-48.005. Fla. Admin. Code This petition 1s part of
an administrative adjudicatory proceeding, heard by a Hearing Officer delegated specific
authority to hear such matters by contract with Florida Housing, and which is conducted
pursuant to sec. 120.569 and 120.57, Fla.Stat. In these scoring cases, the Hearing

Officer is charged to determine, by applying the facts presented to the governing law,

whether Florida Housing correctly applied its rules to the application presented to it.

5. In contrast, a petition for a variance or waiver is a request for equitable
reliel where the correct application of an applicable rule vields a result which is
unreasonable, unfair, and unintended. The agency must adhere to distinct procedural

requirements that differ greatly from a hearing where the substantial interests of a party



hiave been determined by an agency. Compare, sec. 120.542, Fla. Stat., and Ch. 28-

LO4.002, Fla. Admin. Code, with sec 120.569, and 120.57, Fla. Stat, and Ch. 28-106. Fla.

Admin. Code.

0. After Petitioner submits its petition for waiver or variance, notice must be
published to allow public comment on the request. Petitioner must demonstrate that the
application of the rules governing the Universal Application creates a substantial
hardship or violates the principles of fairness and that the purpose of the underlying
statute will be or has been achieved by other means, to the Board. These statutory

procedures occur prior to any decision by the Board of Directors to grant the petition.

7. In this case, the Petition for relief filed in that matter contained elements
of both the waiver and variance and the adjudicatory proceedin gs. Florida Housing filed

a Motion to Strike on Aagust 17, 2004, to prevent any discussion at hearing concerning

—
-

variances or waivers. The Hearing Officer granted this motion on August 17, 2004, and
further admonished Petitioner at hearing not to discuss variances or waivers.
Accordingly, there was no evidence, testimony, or argument at the hearing regarding a

variance or waiver.,

8. All conclusions of law and recommendations contained in a recommended
order must be based upon findings of tact supported by evidence presented during the
informal hearing. Sec. 120.569 and 120.57, Fla. Stat. Here, the parties stipulated to the
facts: that Petitioner submitted a Verification of Avatlability of Infrastructure Sewer
Capacity, Package Treatment or Septic Tank form with its application and that Florida

Housing determined that this form failed to meet the threshold requirement



<emonstrating mfrastructure availability on or before the application deadline of March

31, 2004,

There were no facts stipulated or presented at hearing that provide any
basis for a finding of fact on which the Hearing Officer could make a conclusion of law
that a waiver or variance should be considered by Florida Housing. Nothing in the
Record of this proceeding supports the statement in the Hearing Officer’s
recommendation that the application of the rules to Petitioner was unreasonable. unfair,

or achieved an unintended resulr.

10. [f the Petitioner wishes to seek a waiver or variance from the rules
applicable in these circumstances, it should file a petition tor such relief under the

procedures set forth in sec. 120.542, Fla. Stat., and Ch. 28-104, Fla. Admin. Code.

WHEREFORE, Respondent reguests that the Board of Directors enter a final
order that finds Florida Housing properly denied the Petitioner’s Application for
competitive SAIL funding because it failed to pass threshold by failing to provide
verification of availability of infrastructure, sewer capacity, package treatment or septic
tank as being in place for San Jose Mission, by the Application Deadline of March 31,
2004,

Respondent further requests that the Board of Directors refuse to mclude within
its Final Order the recommendation that the Board of Florida Housing review the

application for due consideration of & variance under sectionl 20.542, Fla. Stat.



Respectfully submitied this  day of October;, 2004

7= .

W Lnoton H Mettert 11

General Counsel

Matthew Sirmans

Assistant General Counsel

Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301

Telephone: (850) 488-4197

CERTIFICATE OF SERVICE

[HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by fmsnm]c and by U.5. mail, to Arnold Andrews, Catholic Housing Charities,
Inc., 1213 16" Street North, St. Petersburg, FL 33705 and via electronic transmission and
Us. mail, to David E. Ramba, Hearing Officer, Lewis, Longman & Walker, 125 S,
Gadsden Street, Tallahassee, Florida 32301 this ii(h\ of October, 2004.

gL
- R

Wellington H. Meffert 11



