STATE OF FLORIDA

FLORIDA HOUSING FINANCE CORPORATION R E
CEIVED

MADISON GROVE., LLC, AND
ARC 2020, LLC, AND NEW SOUTH
RESIDENTIAL, LLC, FEB 8 2021 4:33 PM
Petitioners FL Omdfi HOUSING
’ FHFC Case No.: 2021-020BP & N o
%MH[‘I '{‘r}?‘éﬁ I}H
V8. APPLICATION NO: 2021-065C

REQUEST FOR APPLICATIONS: 2020-201
FLORIDA HOUSING FINANCE
CORPORATION,

Respondent.
/

FORMAL WRITTEN PROTEST OF AWARD
AND PETITION FOR ADMINISTRATIVE HEARING

Pursuant to Sections 120,569 and 120.57(3), Florida Statutes, and Chapter 28-110 and Rule
28-106.201, Florida Administrative Code (“Fla. Admin. Code™), Petitioners, Madison Grove,
LLC, and ARC 2020, LLC and New South Residential, LLC (collectively, “Petitioners™), file this
Formal Written Protest of Award and Petition for Administrative Hearing and state:

Affected Agency

. The agency affected is the Florida Housing Finance Corporation (“Florida
Housing™), 227 N. Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329. The telephone
number is 850-488-4197.

Petitioners

2. Petitioners” address is 558 W. New England Ave., Suite 230, Winter Park, Florida
32789. Petitioners’ telephone number is 407-333-1440. For purposes of this proceeding,
Petitioners’ address is that of its undersigned counsel.

3. Petitioner Madison Grove, LLC (*Madison Grove™) is the Applicant entity for a

proposed affordable housing development to be located in Marion County, Application #2021-



065C. ARC 2020, LLC (*ARC”) and New South Residential, LLC (*New South”) are the
“Developer™ entities as defined by Florida Housing in Rule 67-48.002(28), Fla. Admin. Code.
4. Petitioners are challenging FHFC’s scoring under Request for Applications 2020-
201, Housing Credit Financing for Affordable Housing Developments Located in Medium and
Small Counties (the “RFA™ or “RFA-2020-201"") of the Petitioner’s application in this petition for
alleged failure to qualify for a certain funding goal preference for an award of Housing Credits
through an administrative hearing before the Department of Administrative Hearing (“DOAH™).
Petitioners’ Counsel
5. Counsel for Petitioners and Petitioners' address for this proceeding is:
J. Timothy Schulte
Zimmerman, Kiser, & Sutcliffe, P.A.
315 East Robinson Street, Suite 600

Orlando, Florida 32801
Email: tschultef@zkslawtirm.com

BACKGROUND

6. Florida Housing administers various affordable housing programs including the
Housing Credit (HC) Program pursuant to Section 42 of the Internal Revenue Code (the “IRC™ or
“the Code™) and Section 420.5099, Florida Statutes, under which Florida Housing is designated as
the Housing Credit agency for the State of Florida within the meaning of Section 42(h)(7)(A) of
the IRC, and Chapters 67-48 and 67-60, Fla. Admin. Code.

7. Florida Housing administers a competitive solicitation process to implement the
provisions of the housing credit program under which developers apply for funding. Chapter 67-

60, Fla. Admin. Code.
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8. Rule 67-60.006, Fla. Admin. Code, provides that “[t]he failure of an Applicant to

supply required information in connection with any competitive solicitation pursuant to this rule

chapter shall be grounds for a determination of non-responsiveness with respect to its

Application.”

9. Furthermore, by applying, each applicant certifies that:

Proposed Developments funded under this RFA will be subject to the
requirements of the RFA, inclusive of all Exhibits, the Application
requirements outlined in Rule Chapter 67-60, F.A.C., the requirements
outlined in Rule Chapter 67-48, F.A.C. and the Compliance requirements
of Rule Chapter 67-53, F.A.C.

(RFA at pg. 6).

10.  Because the demand for HC funding exceeds that which is available under the HC

Program, qualified affordable housing developments must compete for this funding. To assess the

merits of proposed developments, pursuant Chapters 67-48 and 67-60, Fla. Admin. Code, Florida

Housing has established by rule a competitive solicitation process known as the Request for

Applications (“RFA™).

1. Specifically, Florida Housing’s solicitation process for RFA 2020-201, as set forth

in Rules 67-60.001-.009, Fla. Admin. Code, involves the following:

a)
b)
c)
d)

c)

12, Florida Housing issued RFA 2020-201 on or about August 26, 2020.

Florida Housing publishes its competitive solicitation (RFA) in the
Florida Administrative Register;

applicants prepare and submit their response to the competitive
solicitation:

Florida Housing appoints a scoring commitiee (“Review
Committee™) to evaluate the applications;

the scoring committee makes recommendations to  Florida
Housing’s Board, which are then voted on by the Board; and
applicants not selected for funding may protest the results of the
competitive solicitation process.

The

application deadline for the RFA as modified was November 5, 2020 (*Application Deadline™).
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13.  The RFA sets forth the information required to be provided by the applicants, which
includes a general description of the type of projects that will be considered eligible for funding
and delineates the submission requirements. (RFA at pp. 2-82). The RFA sets forth on Pages 71
and 72, a list of mandatory Eligibility that must be included in a response. The RFA expressly
provides that “[o]nly Applications that meet all of the Eligibility Items will be eligible for funding
and considered for funding selection.” (RFA at pg. 71).

14.  The Corporation has a goal to fund five Medium County Developments that qualify
for the Local Government Areas of Opportunity Funding Goal outlined in Section Four A.11.a. of
the RFA, with a preference that three of the Applications meet the criteria outlined in Section Four,
A.11.b(1) of the RFA to be considered submitted but not awarded in RFA 2019-113 (“Resubmitted
Preference”).

15. On or about January 12, 2021, the Review Committee, which consisted of Florida
Housing staff, met and considered the applications responding to the RFA. At the meeting the
Review Committee listed and input the scores for each application and ultimately made
recommendations to the Florida Housing Board of Directors (*Board™) for their consideration.
The Review Committee determined that Madison Grove was eligible, but was not scored as
meeting the Resubmitted Preference.

16.  On January 22, 2021, Florida Housing's Board of Directors adopted the Review
Committee’s recommendations and tentatively authorized the selection for funding of those
applications identified in RFA 2020-201 Board Approved Preliminary Awards report, which

reflected the preliminary funded applicants.
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NOTICE OF AGENCY ACTION

17. Petitioners received notice on January 22, 2021 of Florida Housing’s Final Agency
Action entitled “RFA 2020-201 Board Approved Preliminary Awards™ dated January 22, 2021
(*“Corporation’s Notice™).
NOTICE OF PROTEST
18.  On January 27, 2021, Petitioners timely filed their Notice of Protest in which they
challenged the selection of the applications in the Corporation’s Notice (See attached Exhibit A,
which includes the Corporation’s Notice reflecting the preliminarily funded applicants).

SUBSTANTIAL INTERESTS

19.  Petitioners timely submitted an application in response to the RFA, Application
#2021-073C (“Application™). In their Application, Petitioners sought an allocation of $1,700,000
in annual federal tax credits to help finance the development of their project, an 80-unit 7-Story
High-Rise Apartment complex in Osceola County.

20. Petitioners were scored as having satisfied eligibility requirements, but not
qualifying for the Resubmitted Preference. (See RFA 2020-201, All Applications Report, attached
as Exhibit B and RFA 2020-201 Scoring Sheet as Exhibit C.) Petitioners were assigned lottery
number 37.

21.  Florida Housing's scoring of the Madison Grove Application as not qualifying for
the Resubmitted Preference was clearly erroneous, arbitrary, capricious and contrary to the RFA
as set forth below.

22, A Petition has been filed styled Madison Oaks West, LLC, v. Fla. Hous. Fin. Corp.,
seeking an order finding that the Villages of New Augustine, LLC (*Villages™), Application

#2020-056C is ineligible for funding. Another Petition has been filed styled Madison Oaks East,
[14196-2/RRA9452/4]



LLC, v. Fla. Hous. Fin. Corp., seeking an order finding that Madison Oaks East should be selected
for funding if an order is entered finding the Villages™ Application ineligible for funding, but for
any reason does not find that Madison Oaks West, LLC, should be selected for funding.

23, If an order is entered finding the Villages™ Application ineligible for funding, but
for any reason does not find that Madison Oaks West, LLC, and Madison Oaks East, LLC, should
be selected for funding, then Petitioner realleges and adopts all of the allegations in Madison Oaks

West, LLC, v. Fla. Hous. Fin. Corp., herein and Petitioner should be selected for funding in place

of the Villages.
MADISON GROVE
Resubmitted Preference
24, The Petitioner was incorrectly excluded in the preliminary awards rankings for the

Resubmitted Preference and should have been deemed qualified for the Resubmitted Preference.
25.  The RFA lists specific funding Goals and Preferences for scoring consideration.
The specific Goal that pertains to Madison Grove is as follows:
Section Five, B. Selection Process (Page 75)
1. Goals
a. The Corporation has a goal to fund five Medium County Developments that
qualify for the Local Government Areas of Opportunity Funding Goal outlined
in Section Four A.ll.a. of the RFA, with a preference that three of the
Applications meet the criteria outlined in Section Four, A.11.b(1) of the RFA to
be considered submitted but not awarded in RFA 2019-113.. ..
26. Section Four of the RFA provides requirements to select preferences within the
Goals. The specific preference that pertains to Madison Grove is the Resubmitted Preference.

FHFC scored Madison Grove as meeting all of the requirements for the Resubmitted Preference,

except the fourth one which provides: “All entities that are Principals for the Applicant and
[14]196-2/RRO9452/4]



Developer(s) disclosed on the Principal Disclosure Form submitted for the proposed Development
and the Application submitted in RFA 2019-113 must be identical; ...”

27.  FHFC erroneously scored Madison Grove on this item, because the Developer for
Madison Grove was different in RFA 2020-201 than it was in RFA 2019-113, although the RFA
did not require the Developer to be identical.

28.  The RFA only requires that “entities that are Principals for the Applicant and
Developer(s),” must be identical. The “Applicant and Developer” entities are not required to be
identical.

29.  Every entity and natural person disclosed on the Madison Grove Principal
Disclosure Form for the Applicant and Developer was identical in both RFA 2019-113 and RFA
2020-201 thereby satisfying the requirements of the RFA.

30.  Madison Grove unequivocally met the qualification requirements for the
Resubmitted Preference. FHFC was clearly erroneous, arbitrary and capricious in its scoring of the
Petitioners” Application, and Petitioner should be deemed qualified for the Resubmitted
Preference.

ISSUES OF MATERIAL FACT AND LAW

3. Disputed issues of material fact and law include those matters pled in this petition,
and include but are not limited to the following:

a) Whether the criteria for determining eligibility, ranking and

evaluation of proposals in the RFA were properly followed;
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b) Whether the preliminarily rankings properly determine the
eligibility of potential applicants for funding in accordance with the standards and

provisions of the RFA;

c) Whether the rankings and proposed awards are consistent with the

RFA and the disclosed basis or grounds upon which tax credits are to be allocated;

d) Whether the rankings and proposed awards are based on a correct
determination of the eligibility of the applicants or correct scoring and ranking

criteria in the RFA:

e) Whether the rankings and proposed awards are consistent with fair

and open competition for the allocation of tax credits;

f) Whether the rankings and proposed awards are based upon clearly

grroneous or capricious eligibility determinations, scoring or rankings;

a) Whether the proposed awards improperly incorporate new policies
and interpretations that impermissibly deviate from the RFA specifications,

existing rules or prior Florida Housing interpretations and precedents;

h) Whether the Madison Grove Application should be deemed
qualified for the Resubmitted Preference under the RFA because of FHFC’s

erroneous scoring determination.

i) Whether the criteria and procedures for the scoring, ranking and

eligibility determination of the Madison Grove Application is arbitrary, capricious,
[14]196-2/RRO9452/4]



contrary to competition, contrary to the RFA requirements, or are contrary to prior

Florida Housing interpretations of the applicable statutes and administrative rules;

1) Whether the RFA’s criteria were properly followed in determining

eligibility, ranking and evaluation of the Madison Grove Application;

k) Whether Madison Grove's disqualification for the Resubmitted
Preference and ranking are based on clearly erroneous or capricious eligibility

determination, scoring or ranking;

1) Whether Madison Grove’s disqualification for the Resubmitted
Preference determination and ranking improperly incorporate new policies and
interpretations that impermissibly deviate from the RFA specifications, existing

rules or prior Florida Housing interpretations and precedents; and,

m) Such other issues as may be revealed during the protest process.

32, Petitioners reserve the right to seek leave to amend this petition to include

additional disputed issues of material fact and law that may become known through discovery.

STATEMENT OF ULTIMATE FACTS AND LAW

. As a matter of ultimate fact and law, Florida Housing improperly determined that
the Madison Grove’s application did not qualify for the Resubmitted Preference under RFA
2020-201.

2. As a matter of ultimate fact and law, Florida Housing improperly scored Madison

Grove’s Application as not qualifying for the Resubmitted Preference.
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3. As a matter of ultimate fact and law, but for these errors in the scoring of Madison

Grove’s Application, Petitioners would have been qualified for the Resubmitted Preference.

STATUTES AND RULES

Statutes and rules governing this proceeding are Sections 120.569 and 120.57(3), and
Chapter 420, Fla. Stat., and Chapters 28-106, 67-60, 67-48 and 67-40, Fla. Admin. Code.

WHEREFORE, Petitioners request that:

A Florida Housing refer this Petition to the Division of Administrative Hearings for a
formal administrative hearing and the assignment of an Administrative Law Judge pursuant to
Section 120.57(3), Fla. Stat.;

B. The Administrative Law Judge enter a Recommended Order determining that

FHFC’s scoring of Madison Grove’s application was erroneous and that Petitioner’s did

meet the requirements for the Resubmitted Preference under RFA 2020-201;

C. Florida Housing enter a Final Order changing the scoring of Madison Grove's
application as meeting the requirements for the Resubmitted Preference under RFA 2020-201.;
and,

D. Petitioners be granted such other relief as may be deemed appropriate.

Respectfully submitted this 8th day of February, 2021.

Zimmerman, Kiser, & Sutcliffe, P.A.

315 East Robinson Street, Suite 600 (32801)
P. O. Box 3000

Orlando, Florida 32802

Email: tschultei@zkslawfirm.com

407-425-7010 (phone)
[14196-2/RRA9452/4]



407-425-2747 (fax)

CERTIFICATE OF SERVICE

I certify that the original of the foregoing Formal Written Protest of Award and Petition for
Administrative Hearing (Application #2021-065C) has been filed by electronic mail to the
Corporation Clerk, Florida Housing Finance Corporation, 227 N. Bronough Street, Suite 5000,

Tallahassee, Florida 32301 (CorporationClerk(@/floridahousing.org) and a copy furnished via

electronic mail to Hugh Brown, Esq., General Counsel, Florida Housing Finance Corporation, 227

M. Bronough Street, Suite 5000, Tallahassee, Florida 32301 (Hugh.Brown( floridahousing.org)

this 8th day of February, 2021.

J. Amothy Schulte, Esquire
Flofgda Bar No.: 769169
Zimmerman, Kiser & Sutcliffe, P.A.
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ZIMMERMAN KISER SUTCLIFFE

ATTORNEYS

I. Timothy Schulte, Esquire
tschultefftzkslawtirm.com
January 27, 2021

Sent via email Vi )
Corporation Clerk R E L! E::_ ! v E U
Florida Housing Finance Corporation
227 N. Bronough St., Ste. 5000 JAN 27 2021 11:40 AM
Tallahassee, L 32301
FLORIGA HOUSING
Re:  RFA 2020-201 Housing Credit Financing lor Affordable Housing & 8 ANCE CORPFNRATIIH
Developments in Medium and Small Couniies ("the RFA")
MNotice of Protest

Dear Corporation Clerk:

On behall of Applicants  Madison Grove, LLC (*Madison Grove™), Application No.
2021-065C  and Developers ARC 2020, LLC, and New South Residential, LLC (collectively
“ARC™) this letter constitutes a Notice of Protest ("Notice™) filed pursuant to sections 120,569
and 120037(3); Florida Statutes, Rules 28-110 and 67-60.009, Florida Administrative Code; and
the RI'A. Madison Grove and ARC protest Plorida Housing inance Corporation's
("Corporation”} intended decision with respeet to the scoring, ranking and sclection of
applications in the RFA, including hut not limited 1o those applications selected for funding as
identified mn the notice of mtended decision. (See Board Approved Prelimmary Awards atlached
as Exhibit "A.™)

This Notice is being filed within 72 hours (not including weekends) of the posting of the
notice of intended decision on the Corporation's websitc on Friday, January 22, 2021 at 2:50 p.m.
Madison Grove and ARC reserve the right Lo file a [ormal wrilten protest within (10) days of the
[iling ol this Notice pursuant to section 120.57(3), Florida Statuies, This Notice is being (iled Lo,
among other matters, preserve Madison Grove and ARC’s ability to mmitiate or intervene in
proceedings that may impact that scoring, ranking and funding determination.

Please acknowledge reecipt of this filing by stamping the date and time on the cnclosed copy of
this letier.
Very truly yours,

q(/y/m

1. Timothy Schulte

ITS/le
Enel.
(414N Madison Grove, LLC (via email)
ARC 2020, LLC (via cmuil) EXHIBIT
New South Residential, LLC (v cmail )
Ava M, Sirman, Bsq. (via cmail) A

One Landmark Center, Suite 600 315 E. Robinson 5t Orlando, FL 32801
Phone 407-425-7010  Fax 407-425-2747  www.zkslawfirm.com
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RF& 2020-201 Application Submitted Report
[subject to further verilication and review)
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Davelopmant, LT, Mewstar
Davalapmunt, LLC
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