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BEFORE THE  
FLORIDA HOUSING FINANCE CORPORATION 

 
HOUSTON STREET MANOR  
LIMITED PARTNERSHIP, 
 
 Petitioner, 
 
vs.       FHFC Case No.  2015-024BP 
       FHFC RFA No. 2014-115 
FLORIDA HOUSING FINANCE   Petitioner’s Application No. 2015-119C 
CORPORATION, 
 
 Respondent. 
______________________________/ 
 

MOTION FOR ENTRY OF FINAL ORDER OF DISMISSAL 
 

POWERS AVENUE SENIOR APARTMENTS, LTD. d/b/a PINE GROVE SENIOR 

APARTMENTS (“Pine Grove Senior”), by and through its undersigned attorneys, and pursuant 

to Florida Administrative Code Rules 28-106.204 and 28-106.303, hereby moves for the entry of 

a Final Order of Dismissal of the Formal Written Protest and Petition for Formal Administrative 

Proceedings filed by HOUSTON STREET MANOR LIMITED PARTNERSHIP (“Houston 

Street Manor”), and as grounds therefore would show: 

1. The above-styled cause involves a challenge by Houston Street Manor to a 

recommendation by FLORIDA HOUSING FINANCE CORPORATION (“Florida Housing”) to 

award low income housing tax credits to Pine Grove Senior as applied for in Application No. 

2015-164C. 

2. Pursuant to Florida Administrative Code Rule 67-60.009, this proceeding is 

treated as a competitive solicitation protest and is governed by Section 120.57(3), Florida 

Statutes and Florida Administrative Code Chapter 28-110. 
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3. There is a threshold issue that must be met by Houston Street Manor in this case. 

The mere submission of an application in response to a Florida Housing Request for 

Applications does not give a bidder standing to challenge the approval of another application or 

the denial of its own. Instead, in order to demonstrate a sufficient “substantial interest,” the 

protestor must demonstrate that, but for the alleged error, that protestor would have been the 

winner. Preston Carroll Company, Inc. v. Florida Keys Aqueduct Authority, 400 So. 2d 524 (Fla. 

3rd DCA 1981); Intercontinental Properties, Inc. v. State, Dept. of Health & Rehab Services, 

606 So. 2d 380 (Fla. 3rd DCA 1992). If the petitioner does not demonstrate standing, the 

allegations regarding any defects in the winning bidder’s proposal need not be reached. 

Hemophilia Health Services, Inc. v. AHCA, DOAH Case No. 05-2804BID (F.O. January 17, 

2006)1; Little Havana Activities and Nutrition Centers of Dade County, Inc. v. AHCA, DOAH 

Case No. 13-0706BID (F.O. June 7, 2013).2  

4. In this case, there is no disputed issue of material fact. Based on the clear terms of 

Request for Applications No. 2014-115 (hereafter “the RFA”) and the documents attached to 

Application No. 2015-119C by Houston Street Manor, its bid is not eligible for funding and it 

therefore lacks standing to proceed. As such, this matter should be dismissed by Florida Housing 

without referral to the Florida Division of Administrative Hearings.3 

5. In order to be eligible for funding, the applicant must demonstrate “site control.” 

Failure to have site control as required by the RFA is fatal to the application. Site control can be 

demonstrated via an “eligible contract,” “deed” or “lease.” The RFA provides on page 31: 

                     
1 The Recommended Order is found at 2005 WL 3733800. 
2 The Recommended Order is found at 2013 WL 2152012. 
3 While investigation is still ongoing, there may be additional reasons that Houston Street Manor’s proposal is not 
eligible for funding beyond those stated in this Motion. This Motion is based only on the items on which there is 
currently no disputed issue of material fact. Should this Motion be denied, Pine Grove Senior reserves its right to 
raise additional defects in the Houston Street Manor Application. 
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8. Site Control: 
The Applicant must demonstrate site control by providing, as 
Attachment 14 to Exhibit A, the documentation required in Items 
a., b., and/or c., as indicated below. If the proposed Development 
consists of Scattered Sites, site control must be demonstrated for 
all of the Scattered Sites. 
 
a. Eligible Contract - For purposes of the RFA, an eligible contract 
is one that has a term that does not expire before July 31, 2015 or 
that contains extension options exercisable by the purchaser and 
conditioned solely upon payment of additional monies which, if 
exercised, would extend the term to a date that is not earlier than 
July 31, 2015; specifically states that the buyer’s remedy for 
default on the part of the seller includes or is specific performance; 
and the buyer MUST be the Applicant unless an assignment of the 
eligible contract which assigns all of the buyer's rights, title and 
interests in the eligible contract to the Applicant, is provided. If the 
owner of the subject property is not a party to the eligible contract, 
all documents evidencing intermediate contracts, agreements, 
assignments, options, or conveyances of any kind between or 
among the owner, the Applicant, or other parties, must be 
provided, and, if a contract, must contain the following elements of 
an eligible contract: (i) have a term that does not expire before July 
31, 2015 or contain extension options exercisable by the purchaser 
and conditioned solely upon payment of additional monies which, 
if exercised, would extend the term to a date that is not earlier than 
July 31, 2015, and (ii) specifically state that the buyer’s remedy for 
default on the part of the seller includes or is specific performance. 
 
b. Deed or Certificate of Title – The deed or certificate of title (in 
the event the property was acquired through foreclosure) must be 
recorded in the county in which the property is located and show 
the Applicant as the sole Grantee. 
 
c. Lease - The lease must have an unexpired term of at least 50 
years from the Application Deadline and the lessee must be the 
Applicant. If the owner of the subject property is not a party to the 
lease, all documents evidencing intermediate leases, subleases, 
assignments, or agreements of any kind between or among the 
owner, the lessor, or any sublessee, assignor, assignee, and the 
Applicant, or other parties, must be provided, and if a lease, must 
have an unexpired term of at least 50 years from the Application 
Deadline. (emphasis added) 
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6. The Houston Street Manor project is to be located on 0.59 acres of land. This 

property is currently divided into two even smaller contiguous parcels owned by two separate 

parties. Both contracts are included as Attachment 14 to the Houston Street Manor application.4 

On their face, these contracts demonstrate that Houston Street Manor lacks adequate site control. 

7. The project pro forma lists the total land cost at $1,725,000. One of the two 

parcels of property is 0.09 acres owned by Kesher Investments, LLC and its current purchase 

price is $750,000. The reason it is the “current” purchase price is that, according to the contract, 

the property is still for sale. Paragraph 18 of the contract provides: 

18. RIGHT OF FIRST REFUSAL.  It is understood that 
Purchaser is planning to apply for housing tax credits from the 
FHFC. Seller shall continue to market the property until FHFC 
approved or denies Purchasers application for tax credits, bonds or 
other similar financing. If any other written purchase offer for 
Property is submitted and deemed acceptable to Seller, the offer 
shall be presented to Purchaser and Purchaser shall have ten (10) 
days in which to match the terms of written offer or terminate this 
Agreement and receive a full refund of the Deposit and neither 
party shall have any further obligations under this Agreement. 
Only exception to this First Right of Refusal is if such submitted 
written offer is from an entity that would be a competitor for FHFC 
tax credits, bonds or other type of similar financing then that offer 
will be deemed unacceptable. 
 

8. The other parcel is owned by Downtown Station LLC. It is 0.50 acres and its 

current price is $975,000. However, according to paragraph 17(h) of the contract, it is also still 

for sale: 

(h) Continued Marketing/Right of First Refusal. It is agreed that 
Seller herein, shall continue to market the subject Property and 
entertain any and all offers to purchase the said Property by others. 
Should Seller receive an offer to purchase the subject property 
from any other person or entity, with terms and conditions 
acceptable to Seller, Seller shall provide Purchaser herein notice of 
same. Purchaser shall have ten (10) days from notice of the 
foregoing that it wishes to purchase the subject property on the 

                     
4 Attachment 14 is attached hereto. 
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same terms and conditions as offered by another buyer. If 
Purchaser herein does not agree to purchase the subject property in 
accordance with said terms and conditions, then Seller shall have 
the right to proceed to sell the subject property to the subsequent 
buyer and this Agreement shall be null and void, at which time any 
and all deposits placed by Purchaser herein shall be returned to 
Purchaser. 
 

9. An applicant cannot be said to have “site control” when the property is still for 

sale. While the applicant may have a right of first refusal, at a minimum, the exercise of that 

right is likely to cost more money than is reflected in the contract and in the pro formas in the 

application. Further, there could be other conditions that would have to be met in order to 

exercise that right. Control of the property cannot be said to be “conditioned solely on the 

payment of additional monies” and it certainly cannot be said to be conditioned solely on 

payment of the monies reflected in the contracts or otherwise in the application.  

10. Because Houston Street Manor did not have proper site control when it filed its 

application, its application is not eligible for funding. Because it is not eligible for funding, 

Houston Street Manor does not have standing. There are no disputed issues of material fact in 

this regard. 

WHEREFORE, Powers Avenue Senior Apartments, Ltd. d/b/a Pine Grove Senior 

Apartments respectfully requests that a Final Order be entered dismissing the Formal Written 

Protest and Petition for Formal Administrative Proceedings by Houston Street Manor Limited 

Partnership. 

  



DATED this 1st day of June, 2015. 

Al/ 
MICHAE' AZ 1 R 
Florida Bar r . ! ' . 08 
mglazer @ausley.com 
Ausley McMullen 
Post Office Box 391 
Tallahassee, Florida 32301 
Telephone: (850) 224 -9115 
Facsimile: (850) 222 -7560 

Attorneys for Powers Avenue Senior Apartments, 
Ltd. d /b /a Pine Grove Senior Apartments 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the original of the foregoing has been furnished by Hand 

Delivery to Kate Flemming, Agency Clerk, Florida Housing Finance Corporation, 227 North 

Bronough Street, Suite 5000, Tallahassee, Florida 32301 ( kate .flemming @floridahousing.org); 

and copies have been furnished to the following this 1st day of June, 2015. 

Hugh R. Brown, General Counsel 
Florida Housing Finance Corporation 
227 North Bronough Street, Suite 5000 
Tallahassee, Florida 32301 -1329 
Hugh.brown @floridahousing.org 

M. Christopher Bryant 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
P. O. Box 1110 
Tallahassee, FL 32303 -1110 
cbryant @ohfc.com 

Hand Deliver and Electronic Mail 

Electronic Mail 
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