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BEFORE THE STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

ROSEDALE HOLDINGS, LLC,
H&H DEVELOPMENT, LLC AND
BROOKESTONE I, LP,

Petitioners,

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent

and

PARADISE POINT SENIOR HOUSING, LLC

Intervenor,

ARBOURS AT TUMBLIN CREEK, LLC,

Intervenor,

ARBOURS AT CENTRAL PARKWAY, LLC

Intervenor,

OCDC PALM VILLAGE, LP, PRESTWICK
DEVELOPMENT COMPANY, LLC AND
OKALOOSA COMMUNITY DEVELOPMENT
CORPORATION,

Petitioners,

v.

FHFC CASE NO. 2013-038BP

FHFC CASE NO. 2013-042BP
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FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

and

KATIE MANOR, LTD.,

Intervenor,

FRENCHTOWN SQUARE, LLC,

Petitioner,

v.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

JPM WESTBROOK I LIMITED PARTNERSHIP,

Petitioner,

v.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

and

KATIE MANOR, LTD.

Intervenor,

FHFC CASE NO.2013-043BP

FHFC CASE NO.2013-044BP
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SUNIlVIERSET APARTMENTS LIMITED
PARTNERSHIP,

Petitioners,

v.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

and

FOREST RIDGE AT BEVERLY HILLS,
LTD. and ARBOURS AT CENTRAL
PARKWAY, LLC.,

Intervenors.

FHFC CASE NO. 2013-047BP

NOTICE OF JOINDER IN EXCEPTIONS

Petitioner, JPM Westbrook I Limited Partnership ("JPM") by and through its

undersigned counsel, hereby files this Notice of Joinder in the Exceptions to

Recommended Order submitted by Summerset Apartments Limited Partnership

(withdrawal issue) and Rosedale Holdings, LLC, H&H Development, LLC and

Brookestone I, L.P., (Summerset Site Control and Arbours financing documents

issues.) JPM hereby adopts, joins in and incorporates by reference the Exceptions

submitted.
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Respectful

Michael P. Donaldson
Florida Bar Number 802761
CARLTON FIELDS JORDEN BURT, P.A.
Post Office Drawer 190
Tallahassee, Florida 32302
Email: mdonaldson cr,cfiblaw.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing been

furnished by E-Mail this26~ day of May, 2014, to the following:

Christopher D. McGuire Wellington Meffert, General Counsel
Hearing Officer for Florida Housing Ashley Black, Agency Clerk
Finance Corporation Florida Housing Finance Corporation
2643 Lucerne Drive 227 N. Bronough Street, Suite 5000
Tallahassee, FL 32303 Tallahassee, Florida 32301
(cdmc ug ire(a~vahoo.com) (Wellington.Meffert(a~floridahousing.org)

(Ashley.Black(a~floridahousing org)

Michael G. Maida, Esq.
Michael G. Maida, PA
1709 Hermitage Blvd., Suite 201
Tallahassee, Florida 32308
mike o,maidalawpa.com

Douglas Manson, Esq.
Craig Yarn, Esq.
Manson & Bolves P.A.
1101 West Swan Avenue
Tampa, Florida 33606
dmansonnmansonbolves.com
CVarn(a~mansonbolves.com

J. Stephen Menton, Esq. Derek Bruce, Esq.
Rutlege Ecenia &Purnell P.A. Gunster
119 South Monroe Street 200 North Orange Ave.
Suite 202 Suite 1400
Tallahassee, Florida 32301 Orlando, Florida 32801
smenton(a~rutledge-ecenia.com dbruce(a~gunster.com
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Lawrence E. Sellers, Esq. and
Karen D. Walker, Esq.
Holland and Knight LLP
315 South Calhoun Street
Suite 600
Tallahassee, FL 32301
larry. sellers(a~hklaw. com
Karen. Walker(a~hklaw. com

Gary Cohen, Esq.
Shutts &Bowen LLP
201 South Biscayne Blvd.
1500 Miami Center
Miami, Florida 33131
GCohen(a~shutts.com

Joseph Goldstein, Esq. Shutts &
Bowen LLP
200 East Broward Blvd., Suite 2100
Fort Lauderdale, Florida 33301
JGoldsteinna,shutts. com

ATTORNEY
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STATE OF FLORIDA 
FLORIDA HOUSING FINANCE CORPORATION 

 
ROSEDALE HOLDINGS, LLC,  
H&H DEVELOPMENT, LLC AND 
BROOKSTONE I, LP,  

FHFC Case No. 2013-038BP 
v.    Petitioners, 
 
FLORIDA HOUSING FINANCE CORPORATION, 
 
   Respondent 
and 
 
PARADISE POINT SENIOR HOUSING, LLC, 
 
   Intervenor, 
 
ARBOURS AT TUMBLIN CREEK, LLC, 
 
   Intervenor,  
 
ARBOURS AT CENTRAL PARKWAY, LLC, 
 
   Intervenor,  
_____________________________________/ 
 
OCDC PALM VILLAGE, LP, 
PRESTWICK DEVELOPMENT  
COMPANY, LLC, 
AND OKALOOSA COMMUNITY  
DEVELOPMENT CORPORATION  

FHFC Case No. 2013-042BP 
v.    Petitioners, 
 
FLORIDA HOUSING FINANCE CORPORATION, 
 
   Respondent, 
and 
 
KATIE MANOR, LTD., 
  
   Intervenor. 
_____________________________________/ 
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FRENCHTOWN SQUARE, LLC,  
FHFC Case No. 2013-043BP 

   Petitioner, 
v. 
 
FLORIDA HOUSING FINANCE CORPORATION, 
 
   Respondent, 
_______________________________________/ 
 
JPM WESTBROOK I LIMITED PARTNERSHIP,  

FHFC Case No. 2013-044BP 
v.    Petitioners, 
 
FLORIDA HOUSING FINANCE CORPORATION, 
 
   Respondent;  
and 
 
KATIE MANOR, LTD., 
  
   Intervenor. 
_______________________________________/ 
 
SUMMERSET APARTMENTS LIMITED PARTNERSHIP,  

FHFC Case No. 2013-047BP 
v.    Petitioners, 
 
FLORIDA HOUSING FINANCE CORPORATION, 
 
   Respondent 
and 
 
FOREST RIDGE AT BEVERLY HILLS, LTD., 
  
 Intervenor, 
_____________________________________/ 
 
FLORIDA HOUSING’S RESPONSE TO EXCEPTIONS TO RECOMMENDED ORDER 

 

The Respondent in these consolidated cases, Florida Housing Finance Corporation 

(“Florida Housing”), files its Response to Exceptions to the Recommended Order filed in this 

matter, and says:  
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1. Petitioners, Rosedale Holdings, LLC, H&H Development, LLC, and Brookestone 

I, LP, (“Rosedale”) filed “Rosedale’s Exceptions to Recommended Order;” Summerset 

Apartments Limited Partnership filed “Objections/Exceptions to the Recommended Order;” and 

JPM Westbrook I, Limited Partnership filed a “Notice of Joinder in Exceptions,” adopting the 

exceptions filed by both Rosedale and Summerset, all on May 28, 2014,    

2. Rosedale took exception to the Recommended Order’s Findings of Fact (“FOF”) 

and Conclusions of Law (“COL”) in the following respects: first, to the deference accorded Florida 

Housing’s decisions by the Hearing Officer employing the “clearly erroneous” standard of review  

(COL 13);  second, to acceptance of equity commitment letters for Paradise Point Senior Housing, 

LLC (FOF 54-55 and COL 18-19); third, to acceptance of equity commitment letter for Arbours 

at Tumblin Creek, LLC1 (COL 20-23); fourth, to acceptance of documents establishing site control 

for Summerset Apartments Limited Partnership (FOF 40 and COL 28-32); and fifth, to Florida 

Housing’s decision to include Pinnacle at Hammock Crossings, LLC, in its award, notwithstanding 

the Applicant’s letter requesting withdrawal of its application (COL 45-49).  Summerset filed 

separately, taking exception to FOF 5-8 and COL 45-49, regarding the Board’s decision on the 

Pinnacle at Hammock Crossings’ withdrawal.     

3. The rules of decision applicable in bid protests are set forth in Section 120.57(3)(f), 

Florida Statutes, which provides for:  

. . . a de novo proceeding to determine whether the agency’s proposed 
action is contrary to the agency’s governing statutes, the agency’s rules or 
policies, or the solicitation specifications. The standard of proof for such 
proceedings shall be whether the proposed agency action was clearly 
erroneous, contrary to competition, arbitrary, or capricious. 
 

1 Rosedale did not take exception to Florida Housing’s acceptance of a virtually identical equity commitment letter, 
also addressed in the Recommended Order filed on behalf of Arbours at Central Parkway, LLC.   
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STANDARD OF REVIEW APPLICABLE TO EXCEPTIONS 

4. In reviewing a Recommended Order, an agency is not free to re-weigh the evidence 

or to reject findings of fact unless there is no competent, substantial evidence to support them. See 

Health Care and Retirement Corporation v. Department of Health and Rehabilitative Services, 

561 So.2d 292, 296 (Fla. 1st DCA 1987); Heifetz v. Department of Business Regulation, 475 So.2d 

1277, 1281 (Fla. 1st DCA 1985).  There must be some competent substantial evidence to support 

each finding of fact that the Judge recommends that the agency adopt. See § 120.57(1)(1), Florida. 

Statutes.     

5. An agency is permitted to interpret statutes and administrative rules over which it 

has substantive jurisdiction and to reject or modify erroneous conclusions of law over which it has 

substantive jurisdiction. See § 120.57(1)(1), Fla. Stat. (2012). As long as the agency states with 

particularity the reasons for rejecting an ALJ’s conclusion of law and finds that its substituted 

conclusion is as reasonable, or more reasonable, the agency is not bound by the ALJ’s conclusions 

of law. Sec. 120.57(1)(1), Fla. Stat. (2012). See also, Harloff v. City of Sarasota, 575 So.2d 1324, 

1328 (Fla. 2d DCA 1991), review denied, 583 So.2d 1035 (Fla. 1991). 

 
Deference – the “Clearly Erroneous” Standard 

 
6. Rosedale’s first exception takes issue with the Hearing Officer’s COL 13,which 

states that the standard of review applicable to Florida Housing’s decisions here will be the “clearly 

erroneous” standard.  Conclusion of Law 13 reads:  

13.  Rules have the force and effect of a statute, and rules of statutory construction 
apply.  Florida Livestock Board v. Gladden, 76 So.2d 291 (Fla. 1954).  Florida 
Housing’s conclusion that a proposal's departure from the RFA specifications is a 
minor irregularity, as opposed to a material deviation, being a matter of rule 
construction, must be accorded deference under the clearly erroneous standard.  To 
prevail on an objection to an ultimate finding, therefore, the protester must prove 
that a defect in the agency's logic led it unequivocally to commit a mistake. 
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Sunshine Towing @ Broward, Inc., v. Department of Transportation, DOAH Case 
No. 10-0134BID (Final Order May 7, 2010) at ¶ 36.  
 
7. The agency’s interpretation will be upheld if the agency’s construction falls within 

the permissible range of interpretations.  Colbert v. Department of Health, 890 So.2d 1165 (Fla. 

1st DCA 2004).  Even if somehow problematic, an agency’s interpretation of a statute it is charged 

with enforcing is entitled to great deference.  Morris v. Division of Retirement, 696 So.2d 830 (Fla. 

1st DCA 1997).  And, a reviewing court must defer to any statutory interpretation by an 

administrative agency which is within the range of the possible and reasonable.  Natelson v. 

Department of Insurance, 454 So.2d 31 (Fla. 1st DCA 1984).    In deference to the agency's 

expertise, such interpretations will not be overturned unless such interpretations are proven to be 

clearly erroneous.  State Contracting & Engineering Corp. v. Dep’t of Transportation, 709 So. 2d 

607, 609 (Fla. 1st DCA 1998).   

8. The Hearing Officer correctly employed the “clearly erroneous” standard in 

reviewing Florida Housing’s scoring and ranking decisions.   

Minor Irregularity 

9. Other than the deference issue discussed above, and the Hammock Crossings 

withdrawal issue, each of Rosedale’s Exceptions (second, third, and fourth exceptions) turn on the 

Corporation’s decision to waive some element in the challenged Applications as being a “Minor 

Irregularity.”  Florida Housing points out that this flexibility was a major factor in its change from 

a rule-driven prescriptive funding process to funding through competitive solicitations2.   

2 The inflexibility of the Universal Application process produced decisions such as:  Twin Lakes v. 
Florida Housing, FHFC Case No. 2012-005UC (Final Order entered June 8, 2012).  (Typographical 
error in equity commitment letter as to the number of proposed units caused threshold failure), and 
Renaissance Preserve v. Florida Housing, FHFC Case No. 2012-028UC (Final Order entered June 8, 
2012) (percentage of ownership expressed in syndication letter inconsistent leading to threshold 
failure)  
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10. “Minor Irregularity is defined at R. 67-60.002(6), Fla. Admin. Code, as:  

“Minor Irregularity” means a variation in a term or condition of an 
Application pursuant to this rule chapter that does not provide a competitive 
advantage or benefit not enjoyed by other Applicants, and does not 
adversely impact the interests of the Corporation or the public. 

11. In its Exceptions, Rosedale argues that the only minor irregularities Florida 

Housing may waive are computation and typographical errors on the face of the application.   

12. Rule. 67-60.008, Fla. Admin. Code3, recites that the corporation may waive “Minor 

Irregularities,” then provides examples of the sorts of Irregularities that it has authority to waive 

and may correct:”   

The Corporation may waive Minor Irregularities in an otherwise valid 
Application. Mistakes clearly evident to the Corporation on the face of the 
Application, such as computation and typographical errors, may be 
corrected by the Corporation; however, the Corporation shall have no duty 
or obligation to correct any such mistakes.   

 

13. The plain language of the rule states that the Corporation may simply “waive,” or 

ignore errors; it may also go farther and “correct,” computation and typographical errors.    

14. Where information was missing or erroneous, Florida housing looked to the rest of 

the Application to determine whether a variation or mistake could be resolved as nonmaterial.  If 

such information were contained in the Application and did not create a conflict that a scorer could 

not reasonably resolve, the error was considered nonmaterial and waivable, as provided in R. 67-

60.002(6) and 67-60.008.   

15. As noted above, rules have the force and effect of a statute, and rules of statutory 

construction apply.  Florida Livestock Board v. Gladden, 76 So.2d 291 (Fla. 1954).   Florida 

Housing’s conclusion, that a proposal's undisputed departure from the RFA specifications was a 

31.  Rules 67-60.002(6) and 67-60.008, Fla. Admin. Code, were promulgated upon approval of the 
Board, and are unchallenged.  Section Three of RFA 2013-001 provides:  “C.  Florida Housing waives 
the right to:  1.  Waive minor irregularities . . ..”  There was no challenge to the terms of the RFA.   
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minor irregularity as opposed to a material deviation, are matters of rule construction, thus must 

be accorded deference under the clearly erroneous standard. To prevail on an objection to an 

ultimate finding, therefore, the protester must prove that a defect in the agency's logic led it 

unequivocally to commit a mistake.  Sunshine Towing at Broward, Inc., v. Dep’t of Transportation, 

DOAH Case No. 10-0134BID, ¶36  (Final Order May 7, 2010).  

16. Rosedale argued at hearing and in its Exceptions that Florida Housing erred by 

waiving mandatory terms of the RFA when it accepted the equity commitment letters and site 

control contract by waiving minor irregularities.  If Rules 67-60.002(6) and 67-60.008 did not 

exist, Rosedale would be correct.  However, if Florida Housing were not able to waive or correct 

evident mistakes in the Applications that appear contrary to the stated terms of the RFA, the plain 

language of the two rule provisions referenced above would be rendered meaningless.  Arguments 

that the terms of the RFA somehow supersede or prevent application of the plain language of the 

rules are the tail wagging the dog, so those arguments must be rejected.    

17. In addition to the foregoing rules, other criteria have been provided by the courts in 

determining whether a variance is material, thus nonwaivable:   

[W]hether the effect of a waiver would be to deprive the [agency] of its assurance 
that the contract will be entered into, performed and guaranteed according to its 
specified requirements, and second, whether it is of such a nature that its waiver 
would adversely affect competitive bidding by placing a bidder in a position of 
advantage over other bidders or by otherwise undermining the necessary common 
standard of competition.   
 
Robinson Electrical Co. v. Dade County, 417 So. 2d 1032, 1034 (Fla. 3d DCA 

1982).   
 
18. As to each minor irregularity at issue here, each is nonmaterial and waivable under 

either the definition in R. 67-60.002(6) or the test articulated by the court in Robinson Electrical.   
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19. Rosedale further argues that waiver of minor irregularities by Florida Housing staff 

is unlawful, because the Board did not specifically address and dispose of each irregularity 

separately.  Rosedale has cited no governing law or precedent case that requires such specific and 

detailed action by an agency head.  The Board is addressing each challenged decision regarding a 

minor irregularity as it considers these exceptions.   

The “Application” 

20. Rosedale argues in its second, third, and fourth Exceptions, as to the Paradise Point 

(at ¶13-17) and Arbours at Tumblin Creek (at ¶32-33)  equity commitment letters, and the 

Summerset contract date(at ¶ 47), that Florida Housing erred when it looked at other parts of the 

Application submitted in making its scoring decisions.  Rosedale is wrong as a matter of law. 

21. Rule 67-48.002(10), Fla Admin Code, defines “Application,” as “[T]he sealed 

response submitted to participate in a competitive solicitation for funding pursuant to Rule 67-60, 

F.A.C.”  RFA 20136-001, at Section Three A., provides, “A complete application consists of 

Exhibit A of RFA-2013-001 and all applicable attachments . . ..”  The “Application,” means the 

application form and all attachments filed along with that form.  Once filed, the application and 

attachments become one document: the “Application.”  Thus, any argument that attempts to 

distinguish between or among Exhibit A, the Application form, and any attachments thereto is ill 

founded and must be rejected.   

22. There are no impediments to Florida Housing’s consideration of any part of the 

Application in making its determination as regards any other part of the Application.    In fact, it 

would be error for Florida Housing to fail to consider all parts of the Application in its decision-

making.   See, American Lighting and Signalization v. Dept. of Transportation, DOAH Case No. 
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10-7669BID (Final Order Dec. 30, 2010) at ¶ 77:  “[The agency] could read the proposal as a 

whole to find that it was responsive.”  

Arbitrary or Capricious 

23. The arbitrary or capricious standard is a test of rationality and reason: “If an 

administrative decision is justifiable under any analysis that a reasonable person would use to reach 

a decision of similar importance, it would seem that the decision is neither arbitrary nor 

capricious.” Dravo Basic Materials Co., Inc. v. State Dep’t of Transp., 602 So. 2d 632, 634 n.3 

(Fla. 2d DCA 1992).  The “arbitrary or capricious” analysis of agency decisions is almost 

indistinguishable from the “abuse of discretion,” test for review of court decisions: 

. . . discretion is abused only where no reasonable man would take the view adopted 
by the trial court. If reasonable men could differ as to the propriety of the action 
taken by the trial court, then it cannot be said that the trial court abused its 
discretion.  
 
Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980); Sunshine Towing, DOAH Case 

No. 10-0134BID ¶ 43.  

Contrary to Competition 

24. The third standard of review stated in section 120.57(3)(f), Florida Statutes, is 

unique to bid protests. The “contrary to competition” test is a catch-all which applies to agency 

actions that do not turn on the interpretation of a statue or rule, do not involve the exercise of 

discretion, and do not depend upon (or amount to) a determination of ultimate fact. The legislature 

chose not to define the standard; however, an articulable standard can be derived from section 

287.001, Florida Statutes4:  Actions that are contrary to competition include those which: (a) create 

4 Sec. 287.001 articulates the intent of the Legislature:  The Legislature recognizes that fair and open competition is a 
basic tenet of public procurement; that such competition reduces the appearance and opportunity for favoritism and 
inspires public confidence that contracts are awarded equitably and economically; and that documentation of the acts 
taken and effective monitoring mechanisms are important means of curbing any improprieties and establishing public 
confidence in the process . . .. 
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the appearance of and opportunity for favoritism; (b) erode public confidence that contracts are 

awarded equitably and economically; (c) cause the procurement process to be genuinely unfair or 

unreasonably exclusive; or (d) are unethical, dishonest, illegal, or fraudulent.  See, e.g.,  Sunshine 

Towing @ Broward, Inc., v. Department of Transportation, DOAH Case No. 10-0134BID (Final 

Order May 7, 2010). 

25. The rules essentially implement the analysis employed by appellate courts:  “Not 

every deviation from [a competitive solicitation] is material. It is only material if it gives the bidder a 

substantial advantage over the other bidders and thereby restricts or stifles competition.”  Tropabest Foods, 

Inc. v. State Department of General Services, 493 So. 2d 50, 52 (Fla. 1st DCA 1986); and see, Robinson 

Electric Co. v. Dade County, 417 So.2d 1032, (Fla. 3rd DCA 1982); and Harry Pepper & Assocs., Inc. 

v. City of Cape Coral, 352 So. 2d 1190, 1193 (Fla. 2d DCA 1977). 

Housing Credit Commitment 

Paradise Point 

26. Rosedale’s second exception takes issue with FOF 54-55 and COL 18-19, which 

find Florida Housing’s acceptance of Paradise Point’s equity proposal an appropriate use of the 

“minor irregularity,” rule.  Rule 67-60.008 provides in pertinent part, “Mistakes clearly evident to 

the Corporation on the face of the Application, such as computation and typographical errors, may 

be corrected by the Corporation . . ..”   

27. The challenge to Paradise Point’s application involved the anticipated amount of 

housing credits to be purchased by the syndicator as stated on Paradise Point’s equity letter (Exh. 

J- 14).  That amount, $ 11,778,8255, is greater than the yield of the HC request amount, 

5 The Recommended Order has an apparent typographical error: at FOF 54: it recites the product of 
the multiplication as “$11,748,285,” even though the correct number, $11,748,825, appears twice in 
FOF 53.   
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($1,175,000) multiplied by the ten annual payments of the credit, which equals $11,750,000, and 

is typographical or computational error, evident on its face.  The correct result ($ 11,748,825) of 

using the mathematical formula described in the discussion of the Arbours Applications above, 

meshes with the amount shown in the Application pro forma. (PP. Exh. 1)  Paradise Point had 

other typographical errors in the  parenthetical “($11,775,000 *9999)” following the $ 11,778,825 

amount should have read  “(ll,750,000 * .9999).”   

28. Florida Housing (Ms. Grubbs) began with the HC request amount, and simply 

worked the math to arrive at a solution using only information available within the four corners of 

the Application.  (Rosedale’s argument at ¶15 of Exceptions that the equity commitment letter is 

not part of the Application is addressed above.) 

29.  The treatment of Paradise Point’s equity commitment letter was a reasonable 

application of R. 67-60.002(6) and 67-60.008, and was thus not clearly erroneous; and as Ms. 

Grubbs again employed an “analysis that a reasonable person would use to reach a decision of 

similar importance,” was neither arbitrary nor capricious; and as this decision did not supplement 

facts not in the Application, it gave no “substantial advantage” to Paradise Point, so was not 

contrary to competition.   

Housing Credit Commitment 
 

Arbours at Tumblin Creek 
 

30. Rosedale’s third exception disputes COL 20-23 regarding acceptance of Arbours at 

Tumblin Creek’s equity proposal.   

31. The issue here is similar to Paradise Point, above, except that the Housing Credit 

commitment letters for Arbours at Tumblin Creek did not state on its face the anticipated amount 

of housing credits to be purchased by the syndicator, Raymond James, the letter omitted that 
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amount.  Florida Housing derived the missing number by multiplying the housing credit request 

amount times 10 (number of years in which request amount would be awarded), times the 

ownership interest of the limited partner (.9999), times the syndication rate (.92), to arrive at the 

HC purchase amount.   

32. The omission of the anticipated housing credit amount to be purchased in each 

instance  was a mistake clearly evident to the scorer and was treated accordingly.  Nothing in the 

record indicates in any way that omitting the anticipated purchase amount from both Raymond 

James letters was anything but a mistake evident on the face of the Application.      

33. Florida Housing’s scorer, Jade Grubbs, recognized that the HC purchase amount 

was calculable by straightforward mathematical operations, and worked the math to provide an 

HC purchase number for Arbours at Tumblin Creek.  Ms. Grubbs began with the Housing Credit 

request amount, multiplied that times ten years6, multiplied that by the syndicator’s interest, 

(.9999), and multiplied that by the syndication rate (0.92), which yielded the total anticipated 

equity from HC.  The result of that exercise yielded a number that corresponded to the “HC 

Syndication/equity proceeds” line in the Application pro forma.   Ms. Grubbs also worked the 

math beginning with the syndication rate to yield the HC purchase amount.  

34. Ms. Grubbs testified that he Finance Scoring Template  is simply a tool for use by 

the corporation’s scorers.  It is not an agency position statement or rule, and does not dictate the 

outcome.   

35. As with Paradise Point, the decision to accept the Arbours at Tumblin Creek HC 

equity commitment letter was a reasonable application of R. 67-60.002(6) and 67-60.008, and was 

thus not clearly erroneous; and as Ms. Grubbs employed an “analysis that a reasonable person 

6 26 USC §42 which governs the low income housing tax credit, provides that the allocated amount of tax credits is 
paid in ten annual installments, each equal to the allocated amount.  
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would use to reach a decision of similar importance,” was neither arbitrary nor capricious; nothing 

in the record indicates that it was contrary to competition.   

Summerset Site Control 

36. Rosedale’s fourth exception addresses the Hearing Officer’s FOF 40 and COL 28-

32, which accept Florida housing’s determination that the closing date on Summerset’s contract, 

April 1, 2013, was a typographical error, and that the correct closing date reasonably was April 1, 

2014.   

37. At hearing and in its exceptions, Rosedale propounded theories that even if the year 

date was a typo, Florida Housing had no way to determine what the intended year might have been.  

Rosedale also made much of the fact that Florida Housing (Ms. Garmon) “ . . .determined based 

solely on the execution date of the contract (August 26, 2013) and she therefore interpreted the 

closing date to be April 1, 2014.” (Emphasis in original)  The premise is incorrect—Ms. Garmon 

also relied on the Assignment executed on October 15, 2013.  (J-19, p. 17, lines 12-15).  It would 

have been reasonable to conclude that April 1, 2014, was the intended closing date.  On its face, 

the contract provided for a 120 day due diligence period after the contract was signed, and required 

a $25,000 extension fee payment by February 1, 2014, as the Hearing Officer noted in affirming 

Florida Housing’s conclusion that April 1, 2014 was appropriate. 

38. Rosedale urges that Florida Housing cannot reform a contract, that as a matter of 

law it cannot “correct” a date in a contract.  This is unarguably correct.  However, Florida Housing 

has not reformed, corrected, or changed the contract in any way.  Florida Housing only decided 

that, due to an apparent typographical error, of precisely the sort the minor irregularity rules were 

intended to address, the contract satisfied its requirement for site control.  Florida Housing did not 

alter, amend, or reform the contract; Florida Housing reasonably applied its rules to the contract, 
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giving effect to the principles reasonableness as noted in the Recommended Order in determining 

whether the contract satisfied its own RFA criteria for demonstration of site control.    

39. The sole issue is whether Summerset’s evidence of site control was defective, in 

that the closing date expressed in the contract was April 1, 2013, which was almost five months 

before the execution of the contract by the parties on August 26, 2013. (Exh. J- 11)  In order to 

establish site control, the RFA required that such a contract must have a term that, with available 

extensions, continued at least six months beyond the Application deadline, or before April 17, 

2014.  Florida Housing correctly considered the year given for the closing date to be an obvious 

typographical error, of precisely the sort Rules 67-60.002(6) and 67-60.008 were intended to 

capture.   

40. In determining the intended closing date for its purposes, Florida Housing 

determined that the most reasonable closing date would be April 1, 2014, given that the contract 

by its terms provided a due diligence period that did not end until late December, 2013, that an 

additional $ 25,000 cash deposit was due on February 1, 2014, and that three 30-day extensions 

beyond the closing date were available—which would extend the contract beyond the mandatory 

term ending April 17, 2014.  All these make clear that the most reasonable date for the contract 

closing was April 1, 2014.   

41. Florida Housing’s interpretation of its rules allowing waiver of a minor irregularity 

is not clearly erroneous.  The decision to accept Summerset’s contract for sale and purchase as  

satisfying its requirement for demonstrating site control  was the result of an “analysis that a 

reasonable person would use to reach a decision of similar importance,” thus was neither arbitrary 

nor capricious; nothing in the record indicates that this were contrary to competition. 
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42. Rosedale/Brookestone I has not proved that Florida Housing erred when it 

found the closing date was a minor irregularity and accepted the contract as evidence of 

site control.   

Hammock Crossings Withdrawal 

43. Hammock Crossings communicated its wish to withdraw its application via email 

to several Florida Housing personnel at 10:53 am on Thursday, December 12, 20147.   

44. Florida Housing provides for withdrawal of applications in R. 67-60.004(2), Fla. 

Admin. Code:   

Any Applicant may request in writing to withdraw its Application at any 
time prior to a vote by the Corporation’s Board regarding any Applications 
received.  (Emphasis added) 

45. It is undeniably clear that the December 12, 2013, email was a request to withdraw,  

so the Board, not the Applicant, had control over that issue.   

46. RFA 2013-001 s silent as regards disposition of funds made available after the 

board votes, but prior to credit underwriting.  It. provides for disposition of returned allocation 

after board action at p. 39, that is aimed at the post-award credit underwriting phase of the funding 

process.  The Board acted with knowledge of Hammock Crossings’ withdrawal and adopted the 

staff recommendation as explained by the executive director, effectively approving the rankings 

as recommended, then implicitly accepted hammock Crossings’ withdrawal and redistributed the 

allocation based on post-action withdrawal. Nothing in the rule or the RFA limited or prohibited 

the Board’s adopted course of action.     

47. Absent any provision of rule or RFA directly addressing the facts here,  the Board’s 

7 A letter dated December 11, 2013, was attached to the email.  Rosedale asserts in its Exceptions at ¶60 that the 
letter was received by Florida Housing on December 11th, but in ¶57 alleges it was on December 12th.  
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interpretation and application of its own rule, R. 67-60.004(2), is a reasonable interpretation. While 

there were other allocation options available, the Board’s application of its rule to the facts before 

it was not unreasonable.  The Board’s interpretation of its rule need only be reasonable, not the 

sole possible interpretation, the most logical interpretation, or even the most desirable 

interpretation.  Golfcrest Nursing Home v. Agency for Health care Administration, 662 So.2d 1330 

(Fla. 1st DCA 1995).   While others may disagree with this interpretation, it cannot be said to be 

clearly erroneous.   

48. The Board’s decision was made cognizant of all material facts, was reasoned, and 

employed an “analysis that a reasonable person would use to reach a decision of similar 

importance,” thus was neither arbitrary nor capricious.  Dravo Basic Materials Co., Inc. v. State 

Dep’t of Transp., 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992).   

49. The Florida Supreme Court has described the deference due to an agency in a bid 

protest:  [An agency] has wide discretion in soliciting and accepting bids for public improvements 

and its decision, when based on an honest exercise of this discretion, will not be overturned by a 

court even if it may appear erroneous and even if reasonable persons may disagree.  Dept. of 

Transportation v. Groves-Watkins Constructors, Inc., 530 So.2d 912 (Fla. 1988).   

Conclusion 

 In each instance discussed above, Petitioners failed to demonstrate that the Board should 

reject the Recommended Order affirming Florida Housing’s actions with respect to  the application 

of the “clearly erroneous standard of review, the acceptance of equity commitment letters for 

Paradise Point and Arbours at Tumblin Creek, the acceptance of documents establishing site 

control for Summerset; and Florida Housing’s decision to distribute funding for the withdrawn 

Hammock Crossings application according to the “returned funds” provision in RFA 2013-001.   
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PROPOSED DISPOSITION 

Based upon the Findings of Fact and Conclusions of Law set forth above, Florida Housing 

requests that the Board: 

(1) Find that Neither Rosedale nor Summerset has demonstrated that the 

Findings of Fact to which they take exception is supported by no competent 

substantial evidence;  

(2) Find that Rosedale’s and Summerset’s reasons for striking the 

Hearing Officer’s Conclusion of Law to which they take exception are not 

reasonable;   

(3) Reject each and every exception filed by Rosedale and Summerset; 

and  

(4) enter a Recommended Order upholding Florida Housing’s scoring 

of each and every Petitioner’s Application to RFA 2013-001, and denying the relief 

requested in the each and every Petition.   

Respectfully submitted this 9TH day of June, 2014.  

 

 
      ___________________________________ 
      Wellington H. Meffert II 
      Fla. Bar No. 0765554 
      General Counsel 
      Florida Housing Finance Corporation 
      227 North Bronough Street, Suite 5000  
      Tallahassee, Florida 32301 
      (850) 488-4197 
      (850) 414-6548 (fax) 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
by electronic mail, to:  Michael P. Donaldson, Esq., mdonaldson@carltonfields.com, Carlton 
Fields, P.A., P.O. Drawer 190, Tallahassee, Florida 32302; to J. Stephen Menton, Esquire, Rutlege 
Ecenia & Purnell P.A., smenton@reuphlaw.com, 119 South Monroe Street, Suite 202, 
Tallahassee, Florida 32301; Lawrence E. Sellers, Esq., larry.sellers@hklaw.com, and Karen D. 
Walker, Esq., karen.walker@hklaw.com, Holland and Knight LLP., 315 S. Calhoun St., Suite 600, 
Tallahassee, FL 32301., Michael G. Maida, Esq., mike@maidalawpa.com, Michael G. Maida, 
P.A., 1709 Hermitage Blvd., Suite 201, Tallahassee, Florida 32308., and to Douglas Manson, Esq., 
dmanson@mansonbolves.com, and Craig Varn, Esq., cvarn@mansonbolves.com , Manson & 
Bolves P.A., 1101 West Swan Avenue, Tampa, Florida 33606., Derek Bruce, Esq., 
dbruce@gunster.com, Gunster, 200 North Orange Ave., Suite 1400, Orlando, Florida 32801, 
Joseph Goldstein, Esq., jgoldstein@shutts.com  Shutts & Bowen LLP, 200 East Broward 
Boulevard, Suite 2100, Fort Lauderdale, Florida  33301, and to Gary Cohen, Esq., 
gcohen@shutts.com, Shutts & Bowen LLP, 201 S. Biscayne Blvd., 1500 Miami Center, Miami, 
FL 33131, this 9th day of June, 2014.   

 

 

  

                  

Wellington H. Meffert II 

Counsel for Respondent 
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