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Conference Call Agenda 
February 6, 2009 

 
 
 
1:15pm – 1:25pm  Convene Callers 

(Public is asked to mute their phones until Public Comment 
section) 
 

1:25pm – 2:40pm Review/ Discuss Commission’s Findings on Nonprofit Affordable Housing 
Developers and Ways to Increase Their Effectiveness 
• We should work towards consensus and voting on findings. 
 

2:40pm – 3:55pm  Review/Discuss Preliminary Recommendations 
• Where possible, we should work towards consensus and voting on these 

recommendations. 
 
3:55pm – 4:15pm  Public Comment 
 

 
 

Adjourn at 4:15pm



M E M O R A N D U M 
 
To:  Affordable Housing Study Commission 
From:  Odetta MacLeish-White 
Date:  February 6, 2009 
Subject:  Reading Materials for February 9, 2009 Conference Call 
_______________________________________________________________________ 
Our conference call is scheduled for February 9, 2009 from 1:15pm to 4:15pm.  The call in 
number is 888-808-6959 and the conference number is 4884197.  This reading packet contains: 

• Call Agenda; 
• Initial Discussion Items; 
• Draft Preliminary Recommendations; 
• Information on Fiduciary Trust Accounts and Lee County’s Program on Reimbursed 

Interest from Escrowed School Impact Fees; and 
• Information on the University of South Florida’s Certificate Program in Community Real 

Estate Development. 
 
New Sources of Funding for Capacity Building: Fiduciary Trust Accounts and Reimbursed 
Interest on Escrowed School Impact Fees 

The legal community has reaped the benefits of the Interest on Lawyers' Trust Accounts 
(IOLTA) program which uses the interest on trust accounts to fund legal aid activities and other 
access to justice initiatives. Lawyers who place client funds in IOLTA accounts do so under the 
authority of state supreme court rules or enactments by state legislatures. Client funds that are 
either too small in amount or held for too short of a time to earn interest for the client, are placed 
in a pooled interest-bearing trust account.  The interest from this account flows to a foundation 
which then distributes grants.  If a client's deposit is large enough or held for a long enough time 
to earn interest for the client net of banking charges and administrative fees, the funds may not 
be placed in an IOLTA account.  Bank fees are paid from the interest earned on pooled IOLTA 
accounts. The remainder of the funds generated by IOLTA accounts are distributed through a 
local grant process to not-for-profit organizations throughout each state.  

Prior to the 1980s, nominal or short term client funds were held in non-interest bearing checking 
accounts. Lawyers routinely pooled these funds in one account because it would have been 
prohibitively expensive to open and maintain a separate account for each client. Interest that 
could have been gained on these accounts did not benefit either the client or the lawyer. The only 
parties that benefited were the banks, which used the accounts for free.  Under IOLTA, these 
same nominal or short term funds are still pooled into one account. The only difference is that 
with changes in the banking laws and the explicit permission of federal regulators, banks may 
remit interest on these pooled accounts to the not-for-profit IOLTA program. 

IOLTA programs are administered by volunteer boards, allowing them to address the most 
pressing and highest priority legal problems facing their community. The Supreme Court of 
Florida created the first U.S. IOLTA program in 1979. Today, IOLTA programs operate in all 
fifty states and the District of Columbia.  



In Colorado, realtors have been using this revenue generating approach to provide grants to 
housing agencies.  The Colorado Association of Realtors Housing Opportunity Foundation 
(CARHOF) is a 501(c)3 charitable foundation created in 1990.  When a homebuyer gives earnest 
money to purchase a house, a realtor deposits it into an interest bearing account. By law, interest 
cannot be earned on this money. However, interest can be earned if a foundation exists that uses 
the money to promote affordable housing in Colorado. The few dollars of interest that accrue on 
each earnest money deposit while in escrow is pooled together with other interest and generates 
$300,000 - $500,000 annually. 
 
CARHOF is controlled by a Board of Directors made up of volunteers from the real estate 
industry, the Colorado Bankers Association and the public sector. Each local board of realtors 
has a CARHOF representative who directs the activities of the foundation in their community.  
All funds generated by the interest bearing account (less a 15% administrative fee for the 
foundation) goes back to the community to help support homeless shelters, down payment 
assistance programs and other housing-related services. CARHOF has two grant cycles annually 
– March 1 and August 1 – when housing agencies can apply for funding.  Only housing 
organizations are eligible for funding and they must be based in Colorado with a 501(c)(3) status 
or be a public agency.  
 
Colorado’s title insurance companies are attempting to adopt this funding approach for their 
industry.  In 2008, they and other affordable housing stakeholders supported a bill to create a 
mechanism for pooling the interest from their short term trust accounts and directing this interest 
to affordable housing.  During a real estate closing, the buyer’s funds are often pooled with the 
day’s other transactions. These funds are held for a short period of time (generally overnight to 3 
days) before being disbursed to the seller, the seller’s lender and other entities. Colorado’s 
Senate Bill 08-162 would direct the financial benefits of maintaining these fiduciary accounts 
into a statewide foundation to support affordable housing in Colorado.  Funds distributed by the 
realtors through the Colorado Association of Realtors’ Housing Opportunity Fund and the 
Colorado Lawyer Trust Account Foundation would be exempt from this program.  The Colorado 
Division of Insurance estimated the yield from the interest on these trust accounts to be about 
$13 million based on 39% of title companies reporting on their 2006 transactions.  

Funds from the interest on the fiduciary accounts would be placed in a fund administered by a 
housing foundation, overseen by a publicly appointed Board of Directors.  Disbursement of these 
funds will be 50% to local governments based on population, and 50% to grants administered by 
the foundation.  The following priorities have been proposed by housing organizations 
supporting the legislation: 

• New construction and related infrastructure costs of shelters, transitional housing, 
affordable rentals and homeownership 

• Acquisition of existing real estate for conversion to shelters, transitional housing, 
affordable rentals and homeownership 

• Energy efficiency upgrades 
• Land acquisition and land banking in anticipation of new construction 
• Providing developers with assistance to defray the cost of affordable housing in 

compliance with local inclusionary zoning ordinances. 



• Rehabilitation of sub-standard shelters, transitional housing, and affordable rental 
and ownership units. 

• Down payment/closing cost assistance 
• Development of special needs housing conforming to any of the above uses. 
• Foreclosure prevention. 

This reading packet also contains information on the Lee County program to reimburse 80% of 
the interest earned on school impact fees paid held in escrow to qualifying affordable housing 
providers and very low, low and moderate income households. 



Colorado Senate Bill 08-162 
Fiduciary Earnings for Affordable Housing 

 
Q. What would this legislation do? 
 
During a real estate closing, the buyer’s funds are often pooled with the day’s other transactions. These 
funds are held for a short period of time (generally overnight to 3 days) before being disbursed to the 
seller, the seller’s lender and other entities. This bill would direct the financial benefits of maintaining 
these fiduciary accounts into a statewide foundation to support affordable housing in Colorado.  Funds 
distributed by the realtors through the Colorado Association of Realtors’ Housing Opportunity Fund and 
the Colorado Lawyer Trust Account Foundation would be exempt from this program.   
 
Q: What is done currently with the interest off the fiduciary accounts? 
 
According to a recent survey by the Division of Insurance, there are a wide variety of ways both banks 
and title companies handle the benefits of maintaining these accounts. However, under the controlling 
regulation for title insurance (Reg. 3-5-1), “a title entity shall not use fiduciary funds for any purpose 
other than the purpose or purposes set forth in the written agreement for which the fiduciary funds were 
deposited.”  
 
Q: How much money would this generate?  

The Division of Insurance survey estimates the yield to be about $13Million based on 39% of title 
companies reporting on their 2006 transactions. However, the survey is missing important pieces of 
information and creates a number of uncertainties around the deposits of the remaining 61% of title 
companies and the impact of market conditions, making it difficult to predict a specific range. 

Q: Who would receive and administer the funds?  

Funds from the interest on the fiduciary accounts would be placed in a fund administered by a housing 
foundation, modeled after COLTAF and overseen by a publicly appointed Board of Directors.  
Disbursement of these funds will be 50% to local governments based on population, and 50% to grants 
administered by the foundation. 

 

 

 



Q: Why affordable housing?  

• Colorado has a mounting affordable housing challenge. We are one of 13 states where over half 
of our low-income families pay more than 50% of their income on housing, according to the Joint 
Center for Housing Studies (see graph below).  

• According to the annual Out of Reach Study, there are only 10 counties in Colorado where 
someone earning the average local renter wage can rent a one bedroom apartment, and there is 
only one county where someone, such as a single parent, earning the average local renter wage 
can afford a two bedroom apartment. 

• The State of Colorado currently invests only $1.2million in affordable housing, far less than the 
documented need for $29 million. Colorado is one of only a dozen states without a dedicated and 
dependable fund for affordable housing, despite being among the top 10 in per capita income.  

Q: How would the money be spent?  

• The following priorities (in no particular order) have been proposed by housing organizations: 
o New construction and related infrastructure costs of shelters, transitional housing, 

affordable rentals and homeownership 
o Acquisition of existing real estate for conversion to shelters, transitional housing, 

affordable rentals and homeownership 
o Energy efficiency upgrades 
o Land acquisition and land banking in anticipation of new construction 
o Providing developers with assistance to defray the cost of affordable housing in 

compliance with local inclusionary zoning ordinances. 
o Rehabilitation of sub-standard shelters, transitional housing, and affordable rental and 

ownership units. 
o Down payment/closing cost assistance 
o Development of special needs housing conforming to any of the above uses. 
o Foreclosure prevention. 

Q: Who supports this proposal? 
 
A: Housing Colorado is strongly supporting the bill. It is also supported by: AARP, Catholic Charities, 
Catholic Housing Corporation of Colorado Springs, Colorado Association of Homes and Services for the 
Aging; Colorado Catholic Conference; Colorado Coalition Against Domestic Violence; Colorado 
Coalition for the Homeless; Colorado Municipal League; Enterprise Community Partners; Housing 
Justice; Hunger for Justice: Interfaith Voices Against Poverty, Lutheran Advocacy Ministries, Service 
Employees International Union, and many others. 
 
The sponsors include: Sen. Betty Boyd and Rep. Jim Riesberg 
Co-sponsors include:  Senate President Peter Groff, Sen. Bob Bacon, Sen. Dan Gibbs, Sen. Ken Gordon, 
Sen. Steve Johnson, Sen. John Morse, Sen. Abel Tapia, House Majority Leader Alice Madden, Rep. Mark 
Ferrandino, Rep. Mary Hodge, Rep. Claire Levy, Rep. Mike Merrifield, Rep. Cherylin Peniston, and Rep. 
John Soper. 
 
Q:  Who is likely to oppose this proposal? 
 
A: In spite of the fact that this program is voluntary, the banks, title companies and REALTORS are 
strongly opposing this proposal, and perhaps business associations to which they belong.  
 
For more information contact:  
Annmarie Jensen,  aj@mendezsteadman.com, 303 863 7777   

http://who/
mailto:aj@mendezsteadman.com





