BEFORE THE FLORIDA HOUSING FINANCE CORPORATION

SP WEST LLC

and SOUTHPORT DEVELOPMENT, INC.
d/b/a SOUTHPORT DEVELOPMENT
SERVICES, INC.,

FHEFC Case No.: 2017-098BP
RFA 2017-108

Petitioners,
VSs.
FLORIDA HOUSING FINANCE CORPORATION,

Respondent.
/

FORMAL WRITTEN PROTEST AND
PETITION FOR FORMAL ADMINISTRATIVE HEARING

Petitioners, SP West LLC and Southport bevelopment, Inc. d/b/a Southport Development
Services, Inc. (“Southport™) (collectively, “Petitioners™), by and through undersigned counsel, file
this Formal Written Protest and Petition for Formal Administrative Hearing (“Petition”) pursuant
to section 120.57(3), Florida Statutes, Rules 28-110.004 and 67-60.009, Florida Administrative
Code, and Section Six of Request for Applications 2017-108, SAIL Financing of Affordable
Multifamily Housing Developments to Be Used in Conjunction with Tax-Exempt Bonds and Non-
Competitive Housing Credits (“RFA”). This Petition challenges the intended decision of
Respondent, the Florida Housing Finance Corporation (“Florida Housing™), to award State
Apartment Incentive Loan (“SAIL”) funding in response to the RFA. In support, Petitioners state
as follows:

Parties
|8 Petitioner SP West LLC is a Florida limited liability company. Petitioner Southport

is a Washington corporation authorized to transact business in Florida. Both are named in and



submitted the application for the Royal Arms Garden Apartments Development (Application No.
2018-038BS) (“Royal Arms”). For purposes ofthis proceeding, Petitioners’ address and telephone
number are those of their undersigned counsel.

2. Florida Housing is the agency affected by this Petition. Florida Housing’s address
is 227 N. Bronough Street, Suite 5000, Tallahassee, Florida 32301.

Statement of Ultimate Facts

Background

3. The Florida Legislature has provided Florida Housing with the power to underwrite
state apartment incentive loans or loan guarantees to provide housing affordable to very low-
income persons. § 420.5087, Fla. Stat.

4. On August 31, 2017, Florida Housing issued the RFA' seeking applications for the
development of affordable multifamily housing using SAIL funding in conjunction with tax-
exempt bond financing and non-competitive housing credits. [RFA Section One, p. 2].

5. The RFA states that Florida Housing expected to award $87,320,000 of SAIL
funding with $24,570,000 distributed for Elderly Demographic Developments and $62,750,000
distributed for Family Demographic Developments. [RFA Section One, p. 2]. The RFA further
provides that the SAIL funding will be distributed across large, medium, and small geographic
categories as follows: large counties—$46,279,600 (53%); medium counties—$32,308,400
(37%); and small counties—8,732,000 (10%). [RFA Section One, p. 2].

6. Pursuant to the RFA, each application is assigned a lottery number, which rﬁay be

relevant to funding determinations as described in more detail in paragraph 8 below. [See RFA

! Florida Housing modified the RFA three times in 2017: on September 13, September 15, and October 3. While the
modifications were primarily substantive, none of these modifications affect the issues raised in this Petition.



Section Three, p. 5].

7. Section Five of the RFA describes the process by which applications will be
evaluated and points awarded by a Review Committee. [RFA Section Five, pp. 65-73]. Each
application can receive a maximum of 15 points. [RFA Section Five, p. 68].

8. The funding selection process is set forth in Section Five B. of the RFA.
Developments eligible for funding are limited to those that meet certain eligibility requirements
described throughout the RFA. Those applications eligible for funding are then sorted and ranked
in order from highest score to lowest score, with any tie scores separated as follows:

(1) First, by the Application’s eligibility for the Proximity Funding Preference
(which is outlined in Section Four A.5.e. of the RFA) with Applications that
qualify for the preference listed above Applications that do not qualify for
the preference;

2 Next, by the Application’s eligibility for the Per Unit Construction Funding
Preference (which is outlined in Section Four A.11.d. of the RFA) with
Applications that qualify for the preference listed above Applications that
do not qualify for the preference;

3) Next, by the Application’s Leveraging Level number (which is outlined in
Item 3. of Exhibit C) with Applications that have a lower Leveraging Level
number listed above Applications that have a higher Leveraging Level
number;

“4) Next, by the Application’s eligibility for the Florida Job Creation Funding
Preference (which is outlined in Item 4 of Exhibit C) with Applications that
qualify for the preference listed above Applications that do not qualify for
the preference;

(5) Finally, by lottery number, with Applications that have a lower lottery
number listed above Applications with a higher lottery number.

[RFA Section Five B.4.a., pp. 69-70].
0. Funding Tests and a County Award Tally are also applied. Under the Funding
Tests, applications will only be selected for funding if there is enough funding available in both

the geographic category and demographic category to fund the applicant’s SAIL request amount.



[RFA Section Five B.4.b., p. 70]. Under the County Award Tally, each application selected for
funding will count toward the County Award Tally for the county where the proposed development
is located. [RFA Section Five B.4.c., p. 70]. Eligible unfunded applications that meet the Funding
Tests and propose developments in counties with a lower County Award Tally are prioritized over
those eligible unfunded applications that propose developments in counties with a higher County
Award Tally. [RFA Section Five B.4.c., p. 70]. The RFA recognizes that this might result in the
prioritization of applications that received lower rankings in counties with a lower County Award
Tally over applications that received higher rankings in counties with a higher County Award
Tally. [RFA Section Five B.4.c., p. 70].

10.  The RFA’s Funding Selection Order states that Florida Housing had a goal to fund,
in the following order, eight medium and large county, new construction applications, including:
(1) one new construction application in Miami-Dade County and one new construction application
in Broward County; (2) two elderly, large county, new construction applications; (3) three family,
large county, new construction applications; (4) one elderly, medium county, new construction
application; and (5) two family, medium county, new construction applications. [RFA Section
Five B.4.d.(1), pp. 70-72]. Next, Florida Housing had a goal to fund, in the following order, family
or elderly small county applications, family or elderly medium county applications, and family or
elderly large county applications, with the specific goal in each category being to fund the highest-
ranking eligible unfunded applications, regardless of the development category, subject to the
Funding Tests and the County Award Tally. [RFA Section Four B.4.d.(2)-(4), p. 72].

11. The deadline for receipt of applications was 11:00 a.m. on October 12, 2017, as
modified in the second RFA modification posted on Florida Housing’s website on September 15,

2017. [See RFA Section Three A.1, p. 4].



12. Florida Housing received 38 applications in response to the RFA, including
Petitioners’ Royal Arms application (Application No. 2018-038BS).

13.  Florida Housing’s Review Committee for the RFA met on November 15, 2017 to
discuss the applications and to issue their funding recommendations to be presented to the Florida
Housing Board of Directors (“Board™).

14. At the Board’s December 8, 2017 meeting, the Review Committee
recommendations were presented to the Board, along with the RFA 2017-108 - All Applications
Chart showing the Applications listed in application number order and identifying those
Applications deemed eligible and ineligible for funding. Petitioners’ Royal Arms application was
included on that chart as an eligible application but was not recommended for funding.

15.  On December 8, 2017, the Board approved the Review Committee
recommendations.

16. At 3:40 p.m. on December 8, 2017, Florida Housing posted on its website its Notice
of Intended Decision (“Intended Decision™), consisting of two documents: (1) the RFA 2017-108
- All Applications Chart; and (2) the 2017-108 RFA - Review Committee Recommendations. A
copy of the Intended Decision (consisting of both documents) is attached as Exhibit A.
Pctitioncrs” Royal Arms application was not sclccted for funding. The All Applications Chart
illustrates that Petitioners’ Royal Arms application, proposed for Bay County, received the
maximum 15 points available, received all preferences, and had a lottery number of 25.

17.  An application recommended for funding, Springhill Apartments (currently known
as Madison Heights Apartments) (Application No. 2018-0268S), received the maximum number of
15 points and qualified for the same preferences as Petitioners’ Royal Arms application but had a

lottery number of 14. Another application recommended for funding, Luna Lake (Application No.



2018-042BS), similarly received the maximum number of 15 points and qualified for the same
preferences as Royal Arms, but had a lottery number of 13. A third application, Avery Commons
(Application No. 2018-0218S), was not selected for funding, but was deemed eligible, received the
maximum number of 15 points, qualified for the same preferences as Royal Arms, and had a lottery
number of 5.

18.  However, and as described below, Petitioners’ Royal Arms application should have
been recommended for funding because: (1) Luna Lake was incorrectly ranked and should have
received a lower rank in Florida Housing’s Funding Selection Order; (2) Springhill Apartments is
ineligible for funding under the terms of the RFA; and (3) Avery Commons is ineligible for funding
under the terms of the RFA, or, alternatively, was incorrectly scored and should have received a
lower rank.

19.  On December 13, 2017, Petitioners timely filed notice of their intent to protest
Florida Housing’s Intended Decision.

20. In accordance with section 120.57(3)(b), Florida Statutes, Chapters 28-110 and 67-
60, Florida Administrative Code, and Section Six of the RFA, this Petition is being filed within 10
days of the date on which Petitioners’ notice of intent to protest was filed.

Luna Lake Was Incorrectly Ranked

21. As described above, the RFA’s goal was to first fund (1) one new construction
application in Miami-Dade County and one new construction application in Broward County; (2)
two elderly, large county, new construction applications; (3) three family, large county, new
construction applications; (4) one elderly, medium county, new construction application; and (5)
two family, medium county, new construction applications. [RFA Section Five B.4.d.(1), pp. 70-

72].



22. The application submitted for the Luna Lake development? selected as the
development’s demographic commitment “Elderly Non-ALF.” In Florida Housing’s Intended
Decision, however, Luna Lake was recommended for funding under the goal of “Two Family
Medium County New Construction Applications.” [Ex. A.] This is despite the fact that, even in
the demographic commitment category on the RFA 2018-108 — Recommendations chart produced
by Florida Housing, Luna Lake is listed specifically as “E, Non-ALF”—not “F” or Family.

23.  Thus, Luna Lake was incorrectly ranked and wrongly selected for funding under
the Family Medium County New Construction goal. Florida Housing’s ranking is clearly
erroneous, contrary to the express provisions of the RFA, arbitrary and capricious, and contrary to
competition.

24, If Luna Lake is correctly ranked, another applicant—Qsprey Pointe (Application
No. 2018-050BS)—would have received funding under the Family Medium County New
Construction goal, and Avery Commons would have also received funding. However, as discussed
below, Avery Commons is ineligible and was incorrectly scored.

Springhill Apartments Is Not Eligible for Funding under the RFA

25. Section Four A.6.a. of the RFA states, in relevant part:
The Applicant must state the total number of units in the proposed Development.

Note: All Buildings must consist of at least five (5) units per building. This will
be confirmed in credit underwriting.

All proposed Developments must consist of a minimum of 30 total units.
[RFA Section Four A.6.a., pp. 25-26 (emphasis added)].

26. In its application, Springhill Apartments is described as consisting of 76 units but

2 Petitioner Southport is a developer of Luna Lake.



the application does not state that each building within the development consists of at least five
units.

27. Springhill Apartments is located on Bum Gardner Drive in Madison County,
Florida. Based upon public records available through the Madison County Property Appraiser,
and upon physical observation, not all buildings in the Springhill Apartments development consist
of at least five units per building, in violation of Section Four A.6.a of the RFA.

28. Springhill Apartments comprises approximately 12 buildings—11 with units.
Buildings 1, 6, and 10 of Springhill Apartments each appear to have at most four units, as each of
those two-story buildings only has four bathrooms. Notably too, the development category of
Springhill Apartments was designated by applicant Springhill Apartments, LLC as “Acquisition
and Rehabilitation”—not “New Construction.”

29.  Thus, Florida Housing’s determination that Springhill Apartments was eligible for
funding was clearly erroneous and is contrary to the express provisions of the RFA, arbitrary and
capricious, and contrary to competition.

Avery Commons Was Ineligible under the Terms of the RFA

30.  As noted above, if Luna Lake is correctly ranked, applicants Osprey Pointe and
Avery Commons would have received funding. However, Avery Commons was ineligible and/or
improperly scored for the following reasons.

31.  Under Section Four A.7.a of the RFA, an applicant must demonstrate site control
by providing certain documentation. One way in which an applicant may comply with this
requirement is by providing an “Eligible Contract” which illustrates that the applicant does or will
have control of the development site via a contract with and/or assignment from the site’s owner.

[RFA Section Four A.7.a., p. 34]. If the owner of the property is not a party to the eligible contract,



“all documents evidencing intermediate contracts, agreements, assignments, options, or
conveyances of any kind between or among the owner, the Applicant, or other parties, must be
provided.” [RFA Section Four A.7.a.(1), p. 34 (emphasis added).] Furthermore, under Section
Five A.l. of the RFA, only applications that meet all of the eligibility requirements—including the
requirement that “Evidence of Site Control [is] provided”—will be eligible for funding and
considered for funding selection. [RFA Section Five A.1., pp. 65-66].

32. In an attempt to establish its compliance with the “Eligible Contract” requirement,
Avery Commons included as Attachment 8 to its application a Vacant Land Contract between
“Wilton Tugwell, as attorney-in-fact for all sellers/owners” and Blue Sky Communities, LLC as
buyer, and an “Assignment of Vacant Land Contract” between “WILTON TUGWELL, as
attorney-in-fact for all sellers/owners” and Blue Sky Communities, LLC to the developer of Avery
Commons, Blue Hilburn Ltd.

33. Upon review of the relevant Escambia County Property Appraiser records, various
persons and entities own the three parcels of property that are the subject of the Avery Commons
development application. None of the owners of the properties are identified on the Vacant
Land Contract or the Assignment of Vacant Land Contract, and no other documents
provided by Avery Commons in its application establish the ownership of the pareels. Nor
did Avery Commons provide any documentation illustrating that “Wilton Tugwell” is an attorney-
in-fact of the owners of the parcels. Consequently, Avery Commons should have been deemed
ineligible because it failed to provide “all documents evidencing intermediate contracts,
agreements, assignments, options, or conveyances of any kind between or among the owner, the

Applicant, or other parties.” [RFA Section Four A.7.a.(1), p. 34].



34. In addition, Avery Commons is ineligible for a second reason: its application failed
to properly include a valid development location point. A proposed development in a medium
county was required to achieve a minimum of seven total proximity points to be eligible for
funding. [RFA Section Four A.5.e., p. 20]. As a threshold for achieving proximity points, each
applicant was required to designate a development location point and provide the latitude and
longitude coordinates for the development location point. [RFA Section Four A.5.d., p. 19].
Providing a development location point was also a required eligibility criterion. [RFA Section
Five A.1., p. 66].

35. Avery Commons’ development is proposed for Escambia County, a medium
county; thus, it was required to achieve at a minimum seven proximity points. Avery Commons
failed to provide a longitude coordinate for its proposed development location point as required by
the RFA, leaving blank the development location point’s “[IJongitude in decimal degrees, rounded
to at least the sixth decimal place” in paragraph 5.d.(1) of Exhibit A to the RFA (p. 5 of 13).
Because Avery Commons did not provide a valid development location point, it was ineligible
under the terms of the RFA and not entitled to any proximity points.

36.  Thus, Florida Housing’s determination that Avery Commons was eligible for
funding was clcarly crroncous, contrary to thc cxpress provisions of thc RFA, arbitrary and
capricious, and contrary to competition.

Alternatively, Avery Commons Was Improperly Scored and
Should Have Received a Lower Rank

37. Alternatively, even if Avery Commons was properly deemed eligible by Florida
Housing, it was improperly afforded five points for Local Government Contributions under

Section Four A.10. of the RFA as Avery Commons provided an incomplete Local Government

10



Verification of Contribution Form.

38.  Applicants for proposed developments located outside of Miami-Dade County in
the rehabilitation development category receive an automatic five points if they provide evidence
of a local government grant, loan, fee waiver, and/or fee deferral. [RFA Section Four A.10.b.(2),
p. 47]. To be entitled to those points, the applicant “must provide the properly completed and
executed Local Government Verification of Contribution Form(s) (Form Rev. 08-16) as
Attachment 15 to Exhibit A.” [RFA Section Four A.10.c., p. 47]. The RFA states at least twice
that “for a contribution consisting of a loan or deferred fee to be considered complete and eligible
for points, the Local Government Verification form must reflect both [(1)] the total amount
of the loan or deferred fee and [(2)] the value (difference between the face amount and the
net present value of the payment streams) of the loan or deferred fee.” [RFA Section Four
A.10.c., p. 48 (emphasis added); see also id., p. 49 (stating the same is “required”)]. The RFA
devotes no less than three pages to explaining how to calculate the second number, the value of
the local government contribution. [RFA Section Four A.10.c, pp. 49-51].

39.  Avery Commons failed to include the value of the local government contribution.
In Attachment 15 to its application, Avery Commons provided the total amount of the loan or
deferred fee committed by Escambia County ($37,500.00) but did not provide the amount of “[t]he
value of the contribution based on the difference between the face amount of the above-referenced
loan and the net present value of its payment stream.” Accordingly, Florida Housing erred in
awarding Avery Commons five points for a local government contribution, and thus Avery
Commons should not have received the maximum 15 total points available under the RFA and
should have received a lower rank than the majority of applicants, including Petitioners’ Royal

Arms application, who received the maximum 15 points.

11



40.  For the foregoing reasons, the decision of Florida Housing to deem the Avery
Commons application eligible and/or entitled to the points available for a local government
contribution is contrary to the RFA’s explicit provisions, clearly erroneous, arbitrary and
capricious, and contrary to competition.

Disputed Issues of Material Fact

41. The disputed issues of material fact of which Petitioners are aware at this time
include but are not limited to:3

(@ Whether all applications, including Luna Lake’s application, were properly ranked
by Florida Housing;

(b Whether the Springhill Apartments application complies with Section Four A.6.a.
of the RFA;

(c) Whether each of the buildings within the Springhill Apartments development
contains at least five units per building;

(d) Whether Florida Housing erred in deeming the Springhill Apartments application
eligible for funding;

(e) Whether the Avery Commons application complies with Section Four A.7.a. of the
RFA requiring evidence of site control;

® Whether the documentation provided by Avery Commons satisfies the requirement
of providing an “Eligible Contract” as required by the RFA;

(2 Whether Avery Commons satisfied the RFA’s requirement of establishing a

development location point;

3 Petitioners reserve the right to amend or supplement this Petition, including but not limited to, the disputed issues of
material fact, to the extent that Petitioners learn of additional issues of material fact in the course of discovery and
preparation for final hearing in this matter.

12



(h) Whether Avery Commons properly provided coordinates for its claimed
development location point;

Q) Whether Avery Commons was entitled to any proximity points;

) Whether Florida Housing erred in deeming the Avery Commons application
eligible for funding;

(k) Whether Avery Commons’ Local Government Verification of Contribution form
was completed in accordance with the RFA;

1)) Whether Florida Housing properly scored the application of Avery Commons;

(m)  Whether, excluding consideration of the ineligible applications of Springhill
Apartments and Avery Commons, and provided that Florida Housing correctly ranks all
applications, Petitioners’ Royal Arms development is entitled to funding under the RFA;

(n) Whether Florida Housing’s Intended Decision is contrary to the RFA; and

(o) Whether Florida Housing’s Intended Decision is clearly erroneous, contrary to
competition, arbitrary, and/or capricious.

Notice of Florida Housing’s Proposed Action

42. The Notice of Intended Decision was posted on Florida Housing’s website at 3:40
p-m. on December 8, 2017.

Substantial Interests Affected

43, Petitioners are substantially affected by Florida Housing’s Intended Decision.
Petitioners’ Royal Arms application complies with all of the requirements of the RFA, and was
entitled to funding under the Funding Selection Order of the RFA. If Florida Housing (1) properly
ranked the Luna Lake application in its Funding Selection Order (in which case both Osprey Pointe

and Avery Commons would be recommended for funding), (2) deemed the Springhill Apartments

13



application ineligible, and (3) deemed the Avery Commons application ineligible and/or correctly
scored the Avery Commons application, then Royal Arms would have been selected for funding.
As such, Petitioners’ substantial interests are and will be affected by Florida Housing’s Intended
Decision.

Statutes and Rules that Entitle Petitioners to Relief

44.  Petitioners are entitled to relief pursuant to sections 120.569 and 120.57, Florida
Statutes, Chapters 28-106, 28-110, 67-48, and 67-60, Florida Administrative Code, and the
established decisional law of Florida courts, the Division of Administrative Hearings, and Florida
administrative agencies.

Demand for Relief

WHEREFORE, Petitioners respectfully request that Florida Housing:

a. Provide an opportunity to resolve this Petition by mutual agreement within
seven business days, as provided in section 120.57(3), Florida Statutes;

b. Transfer this Petition to the Division of Administrative Hearings for a
formal hearing conducted before an Administrative Law Judge pursuant to
sections 120.569 and 120.57, Florida Statutes, if this Petition cannot be
resolved within seven business days; and

c. Ultimately issue a Final Order withdrawing the Intended Decision to award
funding to Springhill Apartments and Luna Lake, correctly score and rank
Avery Commons, and award funding to Petitioners’ Royal Arms
Development.

Respectfully submitted on December 22, 2017.

14



Ay y Fyaay éfd:éfn

Tiffany . Réddenberry
Florida Bar No. 92524
Lawrence E. Sellers, Jr.

Florida Bar No. 300241
HOLLAND & KNIGHT LLP
315 S. Calhoun St., Suite 600
Tallahassee, Florida 32301
(850) 224-7000

(850) 224-8832 (facsimile)
larry.sellers@hklaw.com
tiffany.roddenberry@hklaw.com

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that the foregoing Formal Written Protest and Petition for Formal
Administrative Hearing was filed by email with Ana McGlamory, Agency Clerk, at

ana.mcglamory@floridahousing.org, and Hugh Brown, General Counsel, at

hugh.brown@floridahousing.org, both of whom work at the Florida Housing Finance Corporation,

227 North Bronough Street, Suite 5000, Tallahassee, Florida 32301, on December 22, 2017.

ity pey Fatry ﬁ%—v

TlffanyLB/ Roddenben‘y
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