


CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the foregoing Amended Notice of Appeal has been
filed with the Corporation Clerk by electronic mail (CorporationClerk@floridahousing.org) on this
30th day of July, 2018, and a copy of the original physically signed Notice of Appeal will be
delivered within five business days of the copy sent by electronic mail, in accordance with Fla.
Admin. Code R. 67-52.002. I further certify that a copy of the Amended Notice of Appeal will be
filed with the Clerk of Court for the Fifth District Court of Appeal in accordance with Fla. App. P.
9110(c). I further certify that a copy of the Notice of Appeal has been furnished by electronic mail to
the following: Craig D. Varn, Esquire, Manson Bolves Donaldson Yarn, P.A., 106 E. College
Avenue, Suite 820, Tallahassee, FL 32301-7740 (cvarn@mansonbolves.com); Douglas P. Manson,
Esquire, Manson Bolves Donaldson Varn, P.A., 1101 W. Swann Avenue, Tampa, FL 33606-2637
(dmanson@mansonbolves.com); Amy Wells Brennan, Esquire, Manson Bolves Donaldson Varn,
P.A., 1101 W. Swann Avenue, Tampa, FL 33606-2637 (abrennan@mansonbolves.com); William S.
Bilenky, Esquire, Manson Bolves Donaldson Varn, P.A., 1101 West Swann Avenue, Tampa, FL
33606 (bbilenky@mansonbolves.com); Michael G. Maida, Esquire, Michael G. Maida, P.A., P.O.
Box 12093, Tallahassee, FL 32317 (mike@maidalawpa.com); Kenneth B. Bell, Esquire, Gunster,
Yoaldey & Stewart, P.A., 215 S. Monroe Street, Suite 601, Tallahassee, FL 32301
(kbell@gunster.com); Bill Hugh R. Brown, General Counsel, Florida Housing Finance Corporation,
227 North Bronough Street, Suite 5000, Tallahassee, FL 32301 (hugh.brown@floridahousing.org);
Christopher McGuire, Esquire, Florida Housing Finance Corporation, 227 North Bronough Street,
Suite 5000, Tallahassee, FL 32301 (Chris.McGuire@floridahousing.org); Lawrence E. Sellers, Jr.,
Esquire, Holland & Knight LLP, 315 S. Calhoun Street, Suite 600, Tallahassee, FL 32301
(lanysellersAhklaw.com); M. Christopher Bryant, Esquire, P. 0. Box 1110, Tallahassee, FL 32302-
1110 (cbryant@ohfc.com); Tiffany A. Roddenberry, Esquire, Suite 600, 315 S. Calhoun Street,
Tallahassee, FL 32301 (tiffany.roddenberry@hklaw.com), this 30th day of July, 2018.

[12485-2/6911478/1]

bah} 
J. Timothy Schulte, Esquire
Florida Bar No.: 769169
Sarah Pape, Esquire
Florida Bar No.: 26398
ZIMMERMAN, KISER & SUTCLIFFE, P.A.
315 E. Robinson St., Suite 600 (32801)
P.O. Box 3000
Orlando, FL 32802
Telephone: (407) 425-7010
Facsimile: (407) 425-2747
Counsel for Petitioners, Madison Highlands, LLC
and American Residential Development, LLC
tschulte@zkslawfirmcom
spape@zkslawfirm.com 
service@zkslawfirm.com
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MADISON HIGHLANDS, LLC, AND
AMERICAN RESIDENTIAL
DEVELOPMENT, LLC,

DOAH Case No. 18-1558BID
Petitioners, FHFC Case No.: 2016-006BP

vs.

FLORIDA HOUSING FINANCE
CORPORATION,

Respondent,

and

SP GARDENS, LLC, AND CITY EDGE
SENIOR APARTMENTS, LTD,

Intervenors.

FINAL ORDER

This cause came before the Board of Directors of the Florida Housing

Finance Corporation ("Board") for consideration and final agency action on July

27, 2018. Madison Highlands, LLC, and American Residential Development, LLC,

(collectively referred to as "Petitioners" or "Madison Highlands") applied under

Request for Applications 2015-107 (the "RFA"). The matter for consideration

before this Board is a Recommended Order pursuant to §§120.57(1) and (3), Fla.

Stat., and Rule 67-60.009, Fla. Admin. Code, as well as Exceptions and Responses

to the Recommended Order.
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On September 21, 2015, Respondent Florida [lousing Finance Corporation

("Florida 1-lousing" or "Respondent") issued the R FA which solicited applications

to compete for an allocation of federal Low-income }lousing Tax Credit funding

("tax credits" or housing credits") for affordable housing developments located in

Broward, Duval, Hillsborough, Orange, Palm Beach, and Pinellas Counties.

Applications were submitted on November 5, 2015, and on January 29, 2016,

Florida Housing posted notice of its intended decision to award funding to several

applicants, including Intervenors SP Gardens, 11C (''SP Gardens") and City Edge

Senior Apartments, Ltd ('`City Edge") as well as, West River Phase 2, LP

("Boulevard"), and West River Phase 1A, It ("Bethune"). Petitioner Madison

Highlands was scored as having satisfied all mandatory and eligibility requirements

but was not selected for funding because it received fewer points.

Petitioners timely filed a notice of intent to protest followed by a formal

written protest. The protest was dismissed by Florida Housing for lack of standing.

Petitioners appealed the dismissal to the Filth District Court of Appeal. Florida

Housing issued invitations to the preliminarily funded applicants, including SP

Gardens. In the case of Madison I lighlands. FIX v. Florida Housing Finance

Corporation, 220 So.3d 467 (Fla. 5th DCA 2017), the court reversed the dismissal

of Petitioners' protest. The Florida Supreme Court declined to accept jurisdiction

and denied a petition for review.
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The protest was referred to the Division of Administrative Hearings

("DOAH") on March 26, 2018. On that same date, Petitioners filed a Third

Amended Formal Written Protest of Award and Petition for Administrative

Hearing. Bethune and Boulevard, which both filed Notices of Appearance in March

of 2016, tiled Notices of Withdrawal on April 3, 2018 stating that they are no longer

substantially affected by the proceeding.

The central issue is whether Florida I lousing's intended decision to award

tax credits in RFA 2015-107 was contrary to Florida I lousing's rules, policies, or

solicitation specifications; and if so, whether that determination was clearly

erroneous, contrary to competition, arbitrary, or capricious. Petitioners,

Respondent, and Intervenors timely filed Proposed Recommended Orders.

Specifically, the issue is whether Florida Housing's determination that the

applications of SP Gardens, City Edge, Boulevard, and Bethune were eligible was

within the hounds described above. Only if all four of these applicants are ineligible

would Madison Highlands have been selected for funding.

A formal hearing took place on April 12, 2018, in Tallahassee, Florida, before

the Honorable Administrative Law Judge ("ALA") D. R. Alexander. At hearing,

Florida Housing stipulated that Boulevard and Bethune's applications should have

been deemed ineligible. If Madison I lighlands prevails in its challenges against
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only Boulevard, Bethune, and SP Gardens, and not City Edge, then City Edge

should he recommended for finding.

After consideration of the evidence and arguments presented at hearing, and

the Proposed Recommended Orders, the Al _J issued a Recommended Order on June

6, 2018. A true and correct copy of the Recommended Order is attached hereto as

Exhibit "A." The Al JJ therein affirmed Florida Housing's determination that SP

Gardens was properly awarded finding and recommended dismissing the Petition.

On June 18, 2018, Madison Highlands and City Edge filed Exceptions to the

Recommended Order. On June 28, 2018, Florida Housing filed Responses to both

Madison Highlands and City Edge's Exceptions. Also, on June 28, 2018, City Edge.

filed a Response to Madison Highland's Exceptions.

RULING ON PETITIONERS' EXCEPTIONS

Petitioners' Exception to City Edge's Standing

1. Petitioners take exception to the sentence in the Preliminary Statement

of the Recommended Order i❑ which the AEI refers to the denial of Petitioners'

Motion to Dismiss City Edge fir I (tick of Standing.

2. A her a review of the record, the Roan] finds that the sentence in the

Preliminary Statement of the Recommended Order in which the All refers to the

denial of Petitioners' Motion to Dismiss City Edge for Lack of Standing is
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supported by competent, substantial evidence, and the Board rejects Petitioners'

exception.

Petitioners' Exceptions to Findings of Fact 

3. Petitioners take exception to the Findings of Fact set forth in

Paragraphs 8, 1 1-14, I 7, 18 and 20-23 of the Recommended Order.

4. After a review of the record, the Board finds that the Findings of Fact

set forth in Paragraphs 8, 11-14, 17, 18, and 20-23 of the Recommended Order are

supported by competent, substantial evidence, and the Board rejects Petitioners'

Exceptions to the Findings of Fact set forth in Paragraphs 8, 11-14, 17, 18, and 20-

23 of the Recommended Order.

Petitioners' Exceptions to Conclusions of Law 

5. Petitioners take exception to the Conclusions of La \,v set forth in

Paragraph 29 of the Recommended Order.

6. The Board finds that it has substantive jurisdiction over the issues

presented in Paragraph 29 of the Recommended Order.

7. After a review of the record, the Board Ends that the Conclusions of

Law set forth in Paragraph 29 are reasonable and supported by competent,

substantial evidence, and rejects Petitioners' I..xception to the Conclusions of Law

presented in Paragraph 29 of the Recommended Order.
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RULING ON INTERVENOR'S EXCEPTIONS 

Intervenor's Exceptions to Findings of Fact

8. Intervenor takes exception to Findings of Fact set forth in Paragraphs

1 3 and 14 of the Recommended Order.

9. After a review of the record, the Board finds that the Findings of Fact

set forth in Paragraphs 13 and 14 of the Recommended Order are supported by

competent, substantial evidence, and the Board rejects Petitioners' Exceptions to

the Findings of Fact set forth in Paragraphs 13 and 14 of the Recommended Order.

Intervenor's Exceptions to Conclusions of Law 

10. Intervenor takes exception to Conclusions of Law set forth in

Paragraph 29 of the Recommended Order.

1 1. The Board finds that it has substantive jurisdiction over the issues

presented in Paragraph 29 of the Recommended Order.

12. After a review of the record, the Board finds that the Conclusions of

Law set forth in Paragraph 29 are reasonable and supported by competent,

substantial evidence, and rejects Petitioners' Exception to the Conclusions of I ,aw

presented in Paragraph 29 of the Recommended Order.

RULING ON TELE RECOMMENDED ORDER 

1 3. The Findings of Fact set out in the Recommended Order WV supported

by competent, substantial evidence.
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14. The Conclusions of Law of the Recommended Order are reasonable

and supported by competent, substantial evidence.

ORDER

In accordance with the foregoing, it is hereby ORDERED:

15. The Findings of Fact of the Recommended Order are adopted as

Florida Housing's Findings of Fact and incorporated by reference as though fully

set forth in this Order.

16. The Conclusions of Law in the Recommended Order are adopted as

Florida Housing's Conclusions of Law and incorporated by reference as though

fully set forth in this Order.

17. The Recommendation of the Recommended Order is adopted.

IT IS HEREBY ORDERED that the relief requested in the Petition is

DENIED, the Petition is DISMISSED, and Florida Housing's decision to award

tax credits to SP Gardens is AFFIRMED.

DONE and ORDERED this 27th day of July, 2018.

FLORIDA HOUSING FINANCE
CORPORATION

By:
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Copies furnished to:

Hugh R. Brown, General Counsel
Hugh.Brown@floridahousing.org

Chris McGuire, Assistant General Counsel
Chris.McGuire@floridahousing.org

Craig D. Varn, Esq.
cvam Jnansonbolves.com

Amy Wells Brennan, Esq.
abrennan@mansonbolves.com

Douglas Manson
dmanson@mansonbolves.com

Michael G. Maida, Esq.
mike@maidalawpa.com

J. Timothy Schulte, Esq.
tschulte@zkslawfirm.com

Sarah Lindquist Pape, Esq.
spape@zkslawfirm.com 

Lawrence E. Sellers, Jr., Esq.
Larry.sel lers@hklaw.com 

Tiffany A. Roddenberry, Esq.
Ti ffany.roddenberry@hklaw.com 

M. Christopher Bryant, Esq.
cbryant@ehf-zorrr 0 hfc, Loo'

Trey Price, Executive Director
Trey.Price@floridahousing.org

Kevin Tatreau, Interim Director of Multifamily Development
Kevin.Tatreau@floridahousing.org
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NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER

IS ENTITLED TO JUDICIAL REVIEW PURSUANT' TO SECTION 120.68,

FLORIDA STATUTES. REVIEW PROCEEDINGS ARE GOVERNED 13 Y TILE

FLORIDA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDINGS

ARE COMMENCE!) BY FILING ONE COPY OF A NOTICE OF APPEAL

WITH THE AGENCY CLERK OF THE FLORIDA HOUSING FINANCE

CORPORATION, 227 NORTH BRONOUGH STREET, SUITE 5000,

TALLAHASSEE, FLORIDA 32301-1329, AND A SECOND COPY,

ACCOMPANIED BY THE FILING FEES PRESCRIBED BY LAW, \VITT I THE

DISTRICT COURT OF APPEAL., FIRST DIS'ERICE 2000 DRAYTON DRIVE,

TALLAIIASSEE, FLORIDA 32399-0950, OR IN THE DISTRICT COURT OF

APPEAL IN THE APPELLATE. DISTRICT WHERE. TILE PARTY RESIDES.

THE NOTICE OF APPEAL MUST BE PILED WITHIN "IFIIRLY (30) DAYS

OF RENDITION OE 'FITE ORDER '10 BE REVIEWED.
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STATE OF FLOPiDA

DTV[SrON ADMINISTEATIiIN HNAPINGS

MADISON HIGHLANDS, iiii, AND

AMERICAN RESIDENTIAL

DEVELOPMENT, LLC,

Petitionflec,,

Case No. 18-1NSSEJD

FLORIDA HOUSING FINANCE

CORPORATION,

Respondent,

SP GARDENS, LLC, AND CITY EDGE

vøø ømme», »«

Innervenors.

RKCOMMENDED ORDER 

Admin L lie Law judge «« øw»»: tda tinal

heenim in this ca e on April 12, 2018, in Tallahi[cs-, eves

APPEARANCES

cr«a«m«» Deepliils Mi_non, E.i juice

Amy WeiIs I THnnHn, Eiiquire

Manson Bolives Donaldson

Suite 13C0

199 North nnsil Street

Tampa, Flo idN ««øw«

wø< zcm,»m»:
Manson Selve Dcah-Lidson Varn, P.A.

Suite B20

106 lIasL CNliege Aiiiin

Tel lanassee, 2301-1740
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J. Timothy Schul , 62.9.(Tnire.

2111610.ermar, Kiser 6. Sutcliffe, P.A.

Suite 600

315 East. Robinson 7) eeL

Orlando, Florida 01-1607

For Resp ndenI2 Christopher Dale Mc0ui2 , Esquire

Florida Housin ncq Final  Cozporazion

Suite 5090

227 North Bronough Strec

TaLianassee, Florida 32301-1.129

For In Lervenor: Lawrence E. Sellers, Esq i222.

(SPgardens) Holland & Knight, L12

Suite 600

315 South Calhoun Streel

Tallahassee, Florida 32301-1072

For Intervene M. Christopher fryant, FsgWre.

(City Rdge) fortel, Hernandez, Bryant

a Atkinson, P.A.

Port Office Pox 1110

Tallahassee, Florida. 3230 %-l. l l 0

STATEMENT OF THE ISSUE

The, c is whether Florida Housing f c n nce Comer Lion'

(Florida Housing) intended du Hien (ark January 29, 2016, to award

l ow-income housing tax credits for an affordable housing

l opment in Hillsborough CounLy I erscnnl to Pegmost for

Applications 2015-107 ;622A 07) was contrary to Florida Hon2_ 's

rules, policies, on solicitation :TT ifindtlon0 - and, if so,

whoLher t hat dzIermin. ion was clearly er ) JS, contrary to

competition, arbitrary„ or capriciou
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PRELIM;NAPY 3TAaTMENT

On SepPomber 21, 2U15, Florida [lensing issued REA-107, which

solicited applications to compote for federal low-incom homaing

tax credit funding (tax cireditni lox affordable housibg

dcHielcpments in .is cbuntlim, including litialsborough Gounty.

Applications in hCHT)01-1:3P to the Htlibbiarougn Ccuunny portion of

thp PEA were submitted by six appitcgraPs, including Madison

Highianda, ELO (Madison); Amen can '*asidential Devcalopment, PLC

(AP])); OP Gardens., IMO (SP Paidumb); City Edge Henl.cr Apar:tmenta,

ltd. (City Edge); and thaeu non-parties, West River 1A, LP

(Bethune); West kiver Phase 2, LP (The Houlevgrd); and Manoc

Alcabomg. The [(PA provided that only one award for Hillsborough

County would be made. On Jar  29, 2016, ricycHia Housing

posted a notice of its intended dead don to award funding to the

top-ranked applicant, SP Gardens. Nog..-winners with. eligible

a pplications, rat order of ranking, were Set:Mune, The Boulevard,

City Edge, and Petitioners.

A fter Petitioners filed a formal written pretnat chal lenging

the intended gwgrd, the protest was dismissed. by Florida Houslng

for lack of atarrahng on the ground the pro test aims] not contain

adequate gliegallicmb agal.bbt all of the tout]: nigner-ranked

applicants that, if pruvon, would resnit in Pet].]. ] one  he] no

ranted high -eat. PotCtiorers then sought rraviHw of theip:

dismissal in the Fifth Pdstridar Court of Appeal. Nutwithstuncrng

3
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v }Ai lax cs e iit to the highest

n} :ed eligilsjo applicant, AP Cl dens. Later on, 1 the cage of

Madison  HIshiancl ELC v ll( da Uslisins  Finance ratlfln,

230 So. 3d 167 (Fla;. 5th DCA (017), L. 's court reversed

dismissal of Peti esi.. Tho Supreme ouvp declined lp

accept -Air sdiction and denied a petition ter review. a.

b'i.n. Corp. Madison Highlands, tlC, 2017 hia. LI }XIS 2.006

(Fla. Gsup. Ct. Oct. 20, 2C171 . On ren the parties en in

settlement negotiations but did not c ;totyr tho dispute.

On March 26, 2018, PeilltsHon. ns Mod a ;hird Amended hormat.

Written Psotest of Award and Petition .for P“Epi hsLrative Hearing

(ProtestM. On the sac date, Hdopli_ Housing forwarded the

Protest to the Division of Administrative Hearings to rehcim(e the

d ispute. In their Joint Pre hest ring Slipulation, the parties

have agreed Lind. challenge will not affect theaward oP tax

ctodits to SP Gatdens. They al.bt, that it Petitioners can

establish that the ripplycations of SP hardens and Gild Edge ate

ineliy}hls for `unding, Petitioners will he funded through a

f rovard di Itodlilirdu lino:illy, they agtet that if crly Gatlens'

odd Co he ineligible, at tit e cescretion of

Flli Housing, City Edge • tded a forward illscat} t

creditg.

On Apr i l 3, 20` 0, Rethutp( Boule rd, wno cach 1 ad

fi led a Nol lm cf Ap earans-, ,in-I Pe quest ts l td.di n
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Florida fg in i41 ?'arch 2016, filed a Notice of Withdra i

.; l - Ling nat. tile longer wore suns Lancial iy aLLocLob by Lhe

proceeding. Florida P Wising no i.cireeg ghat the -1I ol ations of

Hothuno and The Houloviird are .1ile for funding tigoihise they

failed Lo disclose ;Rif] principals. Accordingly, Pftitioniii

iinoppoH-d Motion for Order of Dismis al of i ifthunci and The

Rogi.evard -- t Motion to Dlifiiiiss City Edge

for lack of st-ar dif.g was dfi ed at the outset of the hearing.

At the final hearing, li l io-ti  presented the testimony of

one w:itnnss. PeLitioners' Exhibits 1. through 19 were acceptod in

ice. Florida Housing rod the tegifimcily of one

✓ i Lnoss. SP Garden; pre ented no witnesseg exhibiLg . City

Edge presented the cony of one witnggi-3. A ruling was

feseriJed no City Edge Hxhilifit 1. That cxhjrr i L is accepted.

Finally, Joint fxhihitg 1. through 1

ne tune Transcript of the hearing was prelia r-nri.

pa t- tics filed propiii

considefe

The ri tie-

reformencied s (ETCH), h have been

FINDINCS OF FACT

F1( ids. Housing is a pliblic cofporiatiol pfrsuant

to scciiff 420.504, Lutes. One

resPonsfillities is to award low-income. housing if- credits,

which dflvelopec. use to titian. o  r .:usrrn.t ton o tto-fd: le
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hovs;ing. Tax credits arc made available to statos annually Ey

thH UnItc(J 11tites treAury Department and Lner, are awardod

pursuant_ Lo a cokisetitive 07016 that_ starts wi(Al Florida

housing's issuance 0C sn HEA. This proceeding conchrns {WA 101.

2  Madison is an applics.ul entily for a proposed afrotriabie

hngsing dovelopmehl H) Nil Ishorough Ccunty. AR[) 1.0 a develop:sr

entity or afloidahle housing.

3. SP (11stieh0 snd City Edge are entitisF; In the business of

providing afturrlable housing and filod ipplicallons liurgusnt Lo

R 1,A-107.

Background

1 . OH 1heptember 21 , 2015, Florida Housing published on its

wehisite proposed solioLlatLcii REA-107, lnviling appli.cakions for

thg gwtird or lux crerlits for the gevelokikAnt of sttordghle

housing licated ca six coun5100, including Hillsborough Counly.

The PlIA piovids6l that only ono anpl icanb would ho (-Awarded tax

credits for Hillsborough County.

5. In response to dke REA, six sphOl icattion0 wore sglisELL0d

Lor Mililsborough County. A scor1ng 001011ttee appointed by

L(1.oricia Hostsing Avg I cited ihe appli ctc.ons and soblirt LL Ad a

recciinchbation to thg Hos.rd of Direolors (006rd). On p000 or 29,

2016, all rAtriitiliignis !.eciliciod notice. that. Cho Disard had.

detiskrmined wIFIJ(h aopi I cants c,(Air6 0.I 1.g 116ligible tor

6
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consideration of lundi . Only Lhe appli.cation filud by a non-

Mango 81( i ineligible.

6. 'the Hosrd determined that SP Cardens ard City Pidge

sathstied sil riaridatory and el ici! lity rerfi i i renteriLs lor tunding

and received "perfectfl npores of 28 ruJinLs <cuL cl a total of

P" lts. The, were ranked cne aed UUSrPfl1- 1. h-rs~cL on

rahdom 10t kery numbora aesićnped by the luci of the draie. Because

Pel:hune and Th ilculevard ar - i-la langer parties, iryd their

applications have been deemod to bc ineligible by ids

Housina, HP G:}ricnn and City Edge are now raeked one and ts

The Board a sa deeT n' 1 that Setitioners satisfied oLL

Mai p chig bci iity requirements for fun jr hwnvor, they

rece.had a scat Dut of 28 tot al points, and acre ranked

bolca SP Cardons and City Mac.

In HH3 bid dispute, Letitioners contend that Florida

Heuning errai in the s ing, eligibility awiand decision of

the acplrcrzitions of SP Cardei„ frid City Edqe. But for the

incorrect. s( ring of thost Lwa appli c• - t' PoteitinneLs

thc, would have been ent.Pt. len to an allocat on nt eousing credits

ar would have ben r.t ed up in Chc rdnking.

C.

E . Consistent ,iitil ils policy, even though au 1 was

Laken by Pettittainern urn 2016, Florida boustng awa

c Lopi i.Lc to the hagh L tanked a t SP 'donn . 011



Exhibit A
Page 8 of 18

April 21, 2026, Ejoridd Housing issm  511 to credit

ierwrfLong, whl " as accoptco by the nt on April 25,

2016. PP Gardens ed on LI r I and sole grooment, as

cilnelld0d, on June 15, %'116, and Florida 11-1 j ids.cd a carry-

r cur a!locd1ion a reem-nt nn August 5, 2016. the appLiccint. has

since c - mple Leo 5). credit underhrc i ing w15h o p02irive

c ro5:.ed n tho iinanci ..-ter the 'ax c

investor, and comum c] nstructHon of it tove.I rrnent.

J. Pc5t i1iorc]rs c intend the aorjicdtion of Si? Gardens is

deficient in throe Les] , which condors Mho applicant

ineligible for fundino. r L-at, they pn1end SP G5.1denr; failed to

a ncurclhe control OV,'L the d of the pro -) required

the SPA. -, they contend the -5urchap.,• and sale agreement is

Inva Lid -7.he app 1 cant cannot enf or -c the Sped. ft

po 1 rccmunce of the c5nL/act . Fina12y, they ontono the

lopment location point (PAP) is not 1o:aimed on the par cel.

whor'e mo-t of the units w4 1 ] D 1

action of Lhc RPA requi res in part that the

applL] ].5h derion2dmpltm site courrol in the _ullowing manner:

The Apc]1cant must doicons) m tc site control

by prooldihg, as Attdchmont 15 Lo Px111bit. A,

the dochmenhdtlon requirod in Items a., b.,

and/or c., as indicr]tod ] ]. low. It the

proposod Dovolopmono con.Modts of Scattered

Sites, control slust he demonstrated for

all of tho S.-hitt/dm ,/ :11Les.
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11.. SP Gardens submitted docamtentation to sunsrav item a.,

which requirer thmt an "eligible contract" ho provided with the

ra ralicution in prdri Le d8monstrate control over tho project

site. An aptalicanla typreally 8utimin an address, pprracty

description, metes and bounds, folio nuIJAu:, intersections of

sn -Port , or other information that: drascribus, thb subjerat.

ra nopenLy. Florida HtErsing's practice is to act erat the

rorarssentatichs of an apralivanl. Mra Gardens' fur chEPP and pair

agreement (contact.) idontffies the subjrct property using an

engineer's drawing with sketchecl hash marks, a description oh

the property as napproximaLprly two acres," and an address of

"1108 E. Blooridnqdrlie Avenue" in varnicm. County records do not

reflect that snob an adduct:pi exists. However, the record do

indirate an addreus oh. 1108 East Blorquindale Avenue that is on

the oroposnd site ond is owned by GE Financial, I  the seller

of the property. Expert for this scriverbr's error, the purchase

a nd sale aoroement. is otherwise an acrepLable agreeme .t.

1 2. An et rigible oontract must iitclude a specific

pertiormarirm ramamdy. Petitioners ciontn td the ruruihasr and sale

agreemmnt cannot. be enforced because of various alleged

deticioncios in the agreAmcnt, inc1 ding a fai lure to provide a

legal description of the property and 1anguag or-t the asreement

whtch drum:, not herTen a meeLlno of the minds of thr buyer. arni

seller. However, a legal description or tho property is not

8
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mequilted. Then, rue, 11orTud Mcusirag does not qllempt to

doterminc if there was a meeting of Lhe minds of Lho partioo or

the agiehment is legally enforceabley Odly a circol l coult

may do so. Hee 26.012, Ela. Stat.

13. Setitlonero also corMond lho 9T11 is nor located on a

psrcoi whore most of the L ILl:3 Will iso (hinstrucret. The DITV is

located on the propertp/ that. is idenfiried in the purchase and

snlo agropmene. nether or not the properry onda up sonsiuring

of scattefed si Los will be addressed duri.ng Lhe cLmdit

underwriting process. Florida DYkainistrative Code hule 47-

48.0072 providos in part that 'hscndLL ufderwriting is a de novo

review of d11. lmformatiom supplied, received or discoverud during

or after any competitivo seli( tvition scoring and fuhdinq

preteronso process, prior to the closing on tundira." Pucsuant

to this rolo, during Lhe credil underwritind process, d scatteted

girs. aroliranl. must demonntrate compliance with the TiVA. Piso,

in the final sito piou approvol. prpmoss, the conriquiraotion er Lhe

propooed dovolvipmnt vii= be Ulephed our. W Lh Lhe advantage of

Mindsight in Ulls (hon, this is exaully what SP Garderas dia afthr

it. was isofi d an imvitation rh) 0 -0.01111 underwciling. Dy r:dir . ding

coli required Sermo, IS IL, and nophopriate assurances thal it

wodld gompry with all PRA terms, HP Gardens; has salisfied all R117\

Leguirements. See, e.g., Aroundville Maner, TT v. Deddinq Dov.

Pariners, LLC, 2245o. 3d 891, 891 (Fia. ine DCA 2017).

10
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14. The pfeponderance of the evidence supports a finding

thah the applioaLion of SP flavdons is cligjhle Icr food Log.

S. Cl 14' Edge

11. Petitioners piloge that eitv Pdpe taj let to disclose

all of the principals of th* applicalt and. developer. Thpy also

contend that City Edge ig ongbli L.0 pursue specific performance.

of its sale gild Agreement contract. agaluAL the developer or the

o ff Lite property.

16. The REA requires an applicant lo "provide a list

identifyng the prihcipalg for the applicant and for each

developer." Thu application identlf ies City Edge as thc

eq.,plicant entity. It also identifies the general partner of the

agplioanf entity, City Edge Senicr GP, LIC, and it:$

partner., The Eichmap Group of haorida, [cc. (TRGFa . TSCE is both

tho limited. partner of the applicant entity and fho developer

entity for City Adge.

17. City FPIlcJe identiLed Lite prineipgig for (URGE as oh the

application deadline. Florida Housing determined that this form

was adequate Lo meet the requirements of the. PEA. The

apolloglion ngmns Jamps P. Hassey as the devoloPer entity's

Tr-eat--Lei. AL heohipq, Huppley's position with TEGF wag

verified by TRGY's vice progident cu rl a cohpogto docamchf.

I S. Petitioners. point out that, acording to a printout of

the annual report filed by TRGE with fhp Secretary of State, as
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i the : unhiz wehsi le, tl.. the Lime the - J1c tiur was

riled, Lhw Trwasurer -r 111a4 lic reen Colo, anc n tt. t Hussey.

Fthwever, the eviolen, shows that Ms Dal,- was re from the

pusittfan of T re-snrer on or ale - 7ehtfarbsh 1, 2a 1h, and -he

shi} e nily se,aarated the compshy in late 2015t 'Ph -rough

sw n Lestimpny and a ewsporaJo Lecalat, Hi ty hdge esLahl

that. Mr. HI was Treasurer- at. the Ltrfe c,l thw +1,t,L'caLion

HisHata , Hove:mhos 5, 0 .

19. Notiably, Florida h i ,i.nq dohs not rsty es SunBiz for

sstalalhsh13 -4 wh princi.pa Is ot an entity arc as or the

HpfJieHtion doedliae. This is he 0110210 -loos not

deLini ti 1 y idetntifti,t the tteipp, Lc, efricts23 as of the

appl ication duine, H d it e otnetitces sent cans errors. See,

e.g. , Warl ov I t LI L. td H . Heats ina Lit, c,arin., Case No.

94øD1N (Fla. pnAn . 2017; FHDC Dcc. £1 , 2017). For thast

reason, FloY1da Hflusinch loss not rEg aprir

fhaPi z fa ,ntcuts to rify e. names of eta- ttral rj.

20. Petitioners also contend that h

dsficionti

t 'various

thitre't  sale artr ,ocmp -- cantot he (I'LL -rced

a n circuit id Lt- . Pnr the reasons pr-rfr r l this

jsttpanisa ion H , ,:; -toe _je within the inri iation sti r ein

Hec jna. In ..n, sjec , Ina P.FA at ir the owner nr the

Draper“ 1s noh a -':rail to the el lsibli contract, the appLiccnt

mast strlcn.tc doruuects ider, drer intermediate agreements between
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Of among the owner, or char patTLes, and the appA.oant. HeEe,

City Edge included in 1- (2) appl iciEtion: (a) a puBchgERE gnd .gale

agreomBnt between. 301 and la_u(Buinydaie, LLC ( Cite selloB), and

TEIBB (the purchaser), clnd (b) a purchgse and sale agreement.

betweer) TREF (The seller) and City Edge (the buyer). The latter

docuRiont is the :l.ntermediato contract and meeTs all RFP).-gpocitied

reggiremonto for an interTreel l(ato contrace.

21. The docBments reflect that TREE posBeE(BgE, a FTegific

peTfuEntgi(ee remedy to coBrpeT. 301 and BloomEngdalc, CCC, to sell.

Lao property, and City Bige po5esses the right to compel TREF tn

perform under the intermediate conLEacl . t'gr purposes of

ascertaining Eompliance with the PEA, the gecumeidE eubBdtted by

C i.ty Edge Euffice.

22. In a simiCar vein, Petitioners contend City Edge did

CL.'t demonstrate site control because it did not incLude an

crl.i .ih In Bont.TEcto currently, 1 0 -1 and Bloomingdale, LTC, is the

owner of Lhe property on which Lie houEig wi l l. he huilT. City

Edge atTgohed to its application a purchase and sale agreement

arid an intermediate) contract_ The two conTracts satisfy the

eTements of an eligible OUElfrd ,ft. EREpeRary tn demonEtTeat control

(Duo))) thn pi: eject ..its, they provide a sperr.ific pertormance

remedy, and they gogform to Elie BEE.

23. The preponderance of tue evidence scpporres a finding

thdt Cl Ey EdgerJ appl ica• 'on is eligible tor tEinding.

13
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CONCJidSLCNS OF LAW

21. Petitioners] protest to Florida Housing's proposed

contract award is governed by socnion 120.57(3) (I) as (inflows:

In a cempetritive-procurciment protest, ()hirer

than a reje ction of al* bids, proposals, or

ropliec, the aamiristrative law ridge shall

conduct a de novo proceeding to determine

whether the agency's proposed action is

contrary to the agency's governing statutes,

the agency's rules or policies, or thu

specdficarions. The dtandard of

proof for such nroceedingd shall be whether

the proposed [denuy action wds clearly

e rroneous, contrary to competition,

arbitrary, or cdpricions.

25. To prevail, Petitioners must prove, by a preponderance

of r.he evidence, chat. niurida Housing's proposed scoring action

is is iitder contrary its governing statutes, contrary to its

cc es or policies, or ccnrrary :.o the specifacitions of Lhe PL ..

The standard or proof Petitdonois must meet to establish that the

scoring acLion violates this statutory standard of conduct is

whether Florida Housing's (incision was clearly erroneous,

contrary to competition, or irhitrary or capricious, that is, an

abusf of discretion. See, e.g., R.N.  Expertise, Inc. v. Miami-

Linde duty. Sch. Bd., Case Na. i1 -;663pID (Hla. DOAH Feb. 20027

Sch. Dd. Miami-Dade Var. 20, 2002;.

26. Agency action wi l l he found to be cleardy erroneous if

i t. is without ratrionai support and, consequently, the

AdministraXdve Thaw Judge has a "definite and firm c'nFViCtiOri that

14
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a misuake has been cmmiLLed. U.S. v. U.S. Cyp.suii Co., 333 U.S.

304, 395 (1918).

27. An act 2s coniraty La competittcn (I)

the f ippeiJr.8nce of oppottuniuy for favoritism; (2) erodes; pthfic

confid.incw that contracts are awarded equitably and economically;

( )) causcs the procuremonf nroce8„s to be genuLnely unfair or

uncea2vnably exclusive; or (4) is offetLical, di8honest illet901,

or fraudulent. Syslogic Tech. Servs., Inc. v. C. hra. 'o/ater

Mgmt. Dh8L., Case No. 01-438551D (Flit. DOALI Jan. H8, 2002),

modified in part, Case No. 2002-051 (SEWMO Mar. 6, 2802).

28. Finally, seciion 180.57(3) (E) requires an agency action

to be 5S.17. aside if it is "arbitrHry, or capricious." I F the

d visihn is not supportcd by facts or logic cc is depotic, it is

anarbitrary cliicison. A capricious decision is one taken

without. thought or reason.

29. For Lhe refisons previously Fondd, Petitionwrs have

failed to demonstrate that Florida 500sing's scuting decision was

contrary La the agency's governing statutes, ruict,, or

sciiciLation 8pecifications, or that Itie action erns clearly

erroneous, atbitrafy or Ta[vHcious, or: contrary Lc) covicefitim.

Therefore, Floril2i tion8ihq's determination that SP Gfirden8 is

eligible for funding under RTA 107 1.8; cor8wct. Ducause only one

award will be made, arid Clfy Ftige cod Petitioners are ranked
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alfo_at.ion of Lax crT

RECOMMENDATION

Based on Lhe foregoing Findings of Fact and Conclusion- or

Law, it is

RECOPMMEN077 that Florida Honsing Finance Corporatou e.nter a

f i r - 1 Trdor di isaing the Protea5 of Petitronars. It is further

recormnended that Florida Housing reaffirm L ls decision to award

t nis, credits to SP Gardens.

DONE AND ENTERED Ulla 6th day of June, 2018, in Tallahassee,

Loon County, Ill. on da.

D. R. ALEXANDER

Administrative Law Judge

Division of Administrativ Hearings.

The Deflato Building

1 .1130 Apnlnohee Parkway

Talidh5nasee, Florida 2 99-3060

(650) 488-9675

Fax Filing (850) 921-6047

www.doah.state.fl.us

Filed with the Clerk of t71

Division of AdmO.nLbty7Itive Beatings

this 6th day of June, 201H.
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-PTES PURNISHED:

wow R. Br.own, Genefal Counsel

Florida 1 101 ;Ing Pi.narflfl Corporation

Suite 5000

227 Nort.h Bronough ST L.

Tallahassee, Flol*ia 3'301-1329

(eServed)

Sarah P;ape, Esquire

Zimerman, Kiser LE, :::.utc:q Life, P.A.

Suite 600

«: Bass Robinson Street

Orlando, Florida 72801-1607

k 3orved.)

U. ':' imoThy Schnlite, Esciuire

Zimmerman, Kiser & SuLoliffe, P.A.

Suite 600

"315 East Robinsol Stroc,t

Orlando, Florida 72001-1607

( Sersed)

Craig D. Vara, Esquire

Hanson Bolves Panatdson In

SHLe 820

106 East Coltege Ave

Talland ric, Florida ««««c

(eServed)

Christomher Dale HyGuin, Emir,

Florida Hou inuf Finnce CorporaLion

Suite 5000

227 North A onnugh (::; 1 e r.

Taliahas*ee, Flo.rida 32301-1329

(eServced)

Lawrence B. E;ellers, Jr" Esquire

w,»nd and Knight, LLP

Suitn 600

315 SouLh Cancun SLreeL

Tallahassee, Florida 32301-1872

(cserved)
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Tiffany A. Rode nher ry

Holland & Fsinhf, 1

Suite 600

315 :Muth Calhoun Lltreet.

TAllaLasa,A, Florida 32:101-2872

foServcni)

M . Christopher Bryant, Esquire

Cectel, Ferinmdes, Bryant. & Atki son, P.A.

Post. OfficA Box 1110

Tallahasse, Florida 32302-1110

i eSefifedF

AFy Wells BL'OrlIkEIN, Esquire

Vinson Dir1Bna Deinildsan Varn, B.A.

Suite 300

109 North Brush F1Fnet

Tampa, Bln-iia 7F602-207

(ederved

Douglas P. Hanson, Esquire

Manson DolvAs Donaldson Yarn, P.A.

Suit-ie. 70G

109 North Brush Lree1

Tampa, Florida 3602-2637

(eServed)

Corporation Cleric

Florida Housing Finance Corporation

Suit° 5000

227 Nar111 Byonosgh Street

Tallahassee, Florida 32302-1329

Served)

NOTICE CF RIGS FO SUBMIT EXCEPTSOPI-

All parties e the right to suh7Ht wrintan oxceptic

10 days 'rem the dolie of this Resifymiaanded CfNhei Any excep1ions

to this Renemmendne Order should he filed Si1.11 ncy that

issue 1he Final Order in this case.
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