BEFORE THE FLORIDA HOUSING FINANCE CORPORATION

SP ST APARTMENTS LLC

and SOUTHPORT DEVELOPMENT, INC.
d/v/a SOUTHPORT DEVELOPMENT
SERVICES, INC.,

-
FHFC Case No. 2014-063BP 3.0
Petitioners, F3
RFA 2014-103 e
VS. o
b 0 ot
et
FLORIDA HOUSING FINANCE CORPORATION, %EZ’.
=F3

Respondent. &2

/
FORMAL WRITTEN PROTEST

AND PETITION FOR FORMAL ADMINISTRATIVE HEARING

Petitioners, SP ST Apartments LLC and Southport Development, Inc. d/b/a Southport
Development Services, Inc. (“Southport”) (collectively “Petitioners”), by and through
undersigned counsel, file this Formal Written Protest and Petition for Formal Administrative
Hearing (“Petition”) pursuant to Section 120.57(3), Florida Statutes, and Rule 28-110.003,
Florida Administrative Code. This Petition challenges the intended decision of Respondent,
Florida Housing Finance Corporation (“Florida Housing™) to disqualify Petitioners' proposed
Serenity Towers development from eligibility for State Apartment Incentive Loan (“SAIL”)
funding to be awarded in response to Request for Applications 2014-103 for Financing of
Affordable Multifamily Housing Developments with SAIL Funding to be Used in Conjunction
With Tax-Exempt Bond Financing and Non-Competitive Housing Credits (the “RFA”).

Parties
1. Petitioner SP ST Apartments, LLC is a Florida limited liability company.

Southport Development, Inc., d/b/a Southport Development Services, Inc., is a Washington
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corporation authorized to transact business in Florida. Both have an address at 2430 Estancia
Blvd., Suite 101, Clearwater, Florida 33761 and are named in, and submitted, the application for
the Serenity Towers Apartments (Application No. 2014-3148S). For purposes of this proceeding,
Petitioners' address and telephone number are those of its undersigned counsel.

2. Florida Housing is the agency affected by this Petition. Florida Housing's address
is 227 N. Bronough Street, Suite 5000, Tallahassee, Florida 32301.

Statement of Ultimate Facts
Background

3 The Florida Legislature has provided Florida Housing with the power to
underwrite state apartment incentive loans or loan guarantees to provide housing affordable to
very-low-income persons. § 420.5087, Fla. Stat. (2013).

4. On January 10, 2014, Florida Housing issued the RFA seeking Applications from
Applicants proposing the development of affordable muitifamily housing using SAIL funding in
conjunction with tax-exempt bond financing and non-competitive housing credits. [RFA § 1, p.
2].

& The RFA indicates that Florida Housing expects to award $32.5 million of SAIL
funding with $22.5 million distributed for Elderly Demographic Developments and $10 million
distributed for Family Demographic Developments. [RFA § 1, p. 2]. The RFA further provides
that the SAIL funding will be distributed across large, medium and small geographic categories

as follows: large counties - 53.3%, medium counties - 36.7%, and small counties - 10%. [RFA

§1,p.2]



6. Pursuant to the RFA, each Application is assigned a lottery number which may be
relevant to funding determinations as described in more detail in paragraph 8 below. [RFA § 3,
p- 3]

s Section 5 of the RFA describes the process by which Applications will be
evaluated and points awarded by a Review Committee. [RFA § 5, pp. 36-38]. Each Application
can receive a maximum of 23 points. [RFA § 5, p. 37].

8. The Funding Selection process is set forth in Section 4.B. of the RFA.
Developments eligible for funding are limited to those that meet certain eligibility requirements
described throughout the RFA. [RFA § 4.B., p. 34]. Those Applications eligible for funding are
then sorted and ranked in order from highest score to lowest score, with any tie scores separated
as follows:

a. First by the Applicant's eligibility for the Per Unit construction
Funding Preference;

b. Next by the Applicant's SAIL request amount per set-aside unit;

e Next by the Applicant's SAIL Leveraging as a Percentage of the
Total Development Cost;

d. Next by the Applicant's eligibility for the Florida Job Creation
Preference; and

e Finally, by lottery number.

[RFA § 4.B., p. 34]. Funding Tests and a County Test are also applied. Under the Funding
Tests, Applications will only be selected for funding if there is enough funding available in both
the geographic category and demographic category to fund the Applicant's SAIL request amount.
[RFP § 4.B., p. 34]. Under the County Test, funding is limited to one Application per county,
unless the only eligible Applications that can meet the Funding Tests are located in a county

where an Application has already been tentatively selected for funding. [RFA § 4.B., p. 35].



9. The selection process identified in the RFA begins with Applications in the Small
County Geographic Category for which Florida Housing has a goal to fund one new construction
Development, followed by the Medium County Geographic and the Large County Geographic
Category, in that order, with Florida Housing's goal to fund two new construction Developments
in each of those two geographic categories. [RFA § 4.B., pp. 35-36].

10. The deadline for receipt of applications was 11:00 a.m. on February 5, 2014.

11.  Florida Housing received 34 applications in response to the RFA, including
Petitioners’ application for the Serenity Towers development (“Serenity Towers”) (Application
No. 2014-3148).

12.  On or about February 18, 2014, Florida Housing published an “Application
Submitted Report” on its website showing applications received by Florida Housing in response
to the RFA. This report identifies Serenity Towers as Application No. 2014-31485, but other
information on the report is missing for Serenity Towers, but not other Applicants, including the
county, county size and development location street address. Petitioners have now learned that
this information is missing because Florida Housing disqualified the Serenity Towers
Application from funding under the RFA because although Florida Housing received four
printed copies of the completed Serenity Towers Application by the deadline, it did not receive
Exhibit A electronically.

13.  Florida Housing's Review Committee for the RFA met on March 13, 2014.
Because Florida Housing staff apparently had already disqualified the Serenity Towers
Application, it was not scored or otherwise evaluated.

14. At the Board's March 14, 2014 meeting, the Review Committee and Staff

Recommendations were presented to the Board, along with the 2014-103 SAIL RFA- Sorting



Order Chart showing the Applications listed in sorted order and identitying those Applications
deemed ineligible for funding. One such Application identified as not eligible for funding is the
Serenity Towers Application.

15.  On March 14, 2014, Florida Housing's Board approved the Review Committee
and Staff Recommendations.

16. At 1:38 p.m. on March 14, 2014, Florida Housing posted on its website its Notice
of Intended Decision, consisting of two documents: (1) the RFA 2014-103 SAIL RFA -Sorting
Order Chart; and (2) the 2014-103 SAIL RFA - Review Committee and Staff Recommendations
A copy of the Intended Decision (consisting of both documents) ié attached as Exhibit “A.”

17.  On March 19, 2014, Petitioners timely filed a notice of their intent to protest
Florida Housing's Intended Decision.

18. In accordance with Section 120.57(3), Florida Statutes, and Chapter 28-110,
Florida Administrative Code, this Petition is being filed within 10 days of the date on which the
notice of intent to protest was filed.

19.  As described below, Petitioners' failure to ensure delivery of an electronic copy of
Exhibit A to the Serenity Towers Application was a minor irregularity which Florida Housing
should waive.

Failure to Ensure Delivery of an On-Line Copy of Exhibit A Was a Minor Irregularity

20.  Section 3 of the RFA provides that “[a] complete Application consists of Exhibit
A of RFA 2014-103 and all applicable attachments, as outlined in Section Four of the RFA. The
RFA directs Applicants to submit a completed online Exhibit A electronically and to also submit

a sealed package containing “four (4) printed copies of the complete Application (consisting of



the submitted online Exhibit A and all applicable attachments) all by the Application deadline.”
[RFA § 3, p. 3].

21. It is undisputed that Florida Housing received a sealed package containing four
printed copies of the complete Serenity Towers Application prior to the Application deadline. In
fact, Florida Housing accepted and cashed the $3,000 Application fee provided with the Serenity
Towers Application. A copy of the cancelled check is attached to this Petition as Exhibit “B.”

22. At the time that Petitioners delivered the printed copies of the Serenity Towers
Application, Petitioners believed they had also submitted a completed online Exhibit A
electronically as Southport did for the five other developments for which it submitted
Applications in response to the RFA.! The online application system does not provide any
receipt or e-mail confirmation that the online copy of the application has been received, so it was
only after the Application deadline passed that Petitioners learned that Florida Housing
apparently did not receive an electronic copy of Exhibit A for Serenity Towers.

23.  The RFA reserves the right to Florida Housing to waive minor irregularities.
[RFA § 3, p. 4]. Rule 67-60.002(6) defines a “minor irregularity” as “a variation in a term or
condition of an Application pursuant to this rule chapter that does not provide a competitive
advantage or benefit not enjoyed by other Applicants, and does not adversely impact the interest
of [Florida Housing] or the public.” Fla. Admin. Code R. 67-60.002.

24, Here, to the extent that Florida Housing did not receive an electronic copy of
Exhibit A to the Serenity Towers Application, there was a minor irregularity with the Serenity

Towers Application at best. Petitioners could not have received any competitive advantage or

!Those five other developments are Georgia Arms (Application No. 2014-311S), 400 Apartments (Application No.
2014-3128), Caravel Arms Apartments (Application No. 2014-313S), Harbour Court (Application No. 2014-3178S),
and Brookside Village (Application No. 2014-3198).



benefit because Petitioners submitted four paper copies of the complete Serenity Towers
Application by the Application deadline and Petitioners, therefore, could not change or alter
anything with respect to the Serenity Towers Application following the Application deadline. In
addition, the fact that Florida Housing may not have received an electronic copy of Exhibit A to
the Serenity Towers Application does not adversely impact the interests of Florida Housing or
the public. The identical information that would have been contained in any electronic copy of
Exhibit to the Serenity Towers Application was in the possession of Florida Housing (four times
over) by the Application deadline. There is no information that an electronic copy of Exhibit A
would have provided to Florida Housing which Florida Housing did not then already have in its
possession.

25.  Failure to submit a form is a minority irregularity that can be waived where it
does not give one Applicant a competitive advantage over other Applicants or affect the interests
of Florida Housing or the public. See Miami-Dade County Sch. Bd. v. J. Ruiz Sch. Bus Serv.,
Inc., 874 So. 2d 59, 60 (Fla. 3d DCA 2004) (failure of bidder to submit form was a minor
irregularity). Moreover, failure to submit bid information in the proper electronic format has
also been determined to be a minor irregularity that can be waived. Care Access PSN, LLC v.
Agency for Health Care Adm., DOAH Case No. 13-4113BID, 2014 WL 5015 (Fla. Div. Admin,
Hrgs. Recommended Order Jan. 2, 2014). For the foregoing reasons, the decision of Florida
Housing to disqualify the Serenity Towers Application simply because Florida Housing did not

receive Exhibit A in electronic format is clearly erroneous, contrary to competition, arbitrary and

capricious.



Issues of Fact and Law

26.  The issues of fact and law at issue in this proceeding of which Petitioners are
aware at this time include, but are not limited to:

(a) Whether Florida Housing received four paper copies of the complete Serenity
Towers Application by the Application deadline in the RFA;

(b) Whether Florida Housing did not receive an online Exhibit A to the Serenity
Towers electronically by the Application deadline in the RFA;

(©) Whether all information that would have been in the online Exhibit A transmitted
electronically was included in the four paper copies of the Serenity Towers Application that
Florida Housing received by the Application deadline;

(d) Whether Petitioners received a competitive advantage or benefit not enjoyed by
other Applicants by not confirming that Florida Housing received an electronic copy of Exhibit
A to the Serenity Towers Application;

(e) Whether the interests of Florida Housing or the public would be adversely
impacted by Florida Housing not receiving an electronic copy of Exhibit A to the Serenity
Towers Application identical to the four paper copies that Florida Housing did receive;

® Whether an electronic transmission of Exhibit A would provide Florida Housing
with any information relating to the Serenity Towers Application not already in Florida

Housing's possession;

2 petitioners reserve the right to amend or supplement this Petition, including but not limited to, the disputed issues
of material fact, to the extent that Petitioners learn of additional issues of material fact in the course of discovery or
preparation for final hearing in this matter.



(2) Whether Florida Housing's Intended Decision to disqualify the Serenity Towers
Application is contrary to the RFA;

(h) Whether Florida Housing's Intended Decision to disqualify the Serenity Towers
Application is contrary to Rule 67-60.002(6);

(i)  Whether Florida Housing's Intended Decision to disqualify the Serenity Towers

Application is clearly erroneous, contrary to competition, arbitrary or capricious.

Notice of Florida Housing's Proposed Action

27.  The Notice of Intended Decision was posted on Florida Housing's website at 1:38

p-m. on March 14, 2014.
Substantial Interests Affected

28.  Petitioners are adversely affected by Florida Housing's Intended Decision.
Petitioners’ Serenity Towers Application complies with all of the requirements of the RFA, with
the exception that an electronic copy of Exhibit A to the Application was apparently not received
by Florida Housing by the Application deadline. Nonetheless, Florida Housing received four
complete paper copies of the Serenity Towers Application (including Exhibit A) by the
Application deadline. Thus, there is no information that an electronic copy of Exhibit A would
have provided to Florida Housing that was not already in Florida Housing's possession by the
Application deadline. Petitioner did not realize any competitive advantage or benefit as a result
of failure to ensure that an electronic copy of Exhibit A had been delivered to Florida Housing
by the Application deadline, and Petitioner's failure to ensure delivery of an electronic copy of
Exhibit A does not adversely affect Florida Housing or the public in general. Accordingly, to the

extent that Florida Housing did not receive an electronic copy of Exhibit A to the Serenity



Towers Application, this was a minor irregularity that Florida Housing should have waived and

its failure to do so affects Petitioners' substantial interests.

Statutes and Rules that Entitle Petitioners to Relief

29.  Petitioners are entitled to relief pursuant to Sections 120.569 and 120.57, Florida

Statutes, Chapters 28-106, 28-110, 67-48 and 67-60, Florida Administrative Code; and the

established decisional law of Florida courts, the Division of Administrative Hearings, and

Florida administrative agencies.

Demand for Relief

WHEREFORE, Petitioners respectfully request that Florida Housing:

a.

Provide an opportunity to resolve this Petition by mutual agreement within
seven (7) business days, as provided in Section 120.57(3), Florida
Statutes;

Transfer this Petition to the Division of Administrative Hearings for a
formal hearing conducted before an Administrative Law Judge pursuant to
Sections 120.569 and 120.57, Florida Statutes, if this Petition cannot be
resolved within seven (7) business days and if Florida Housing disputes
any of the material facts stated herein; and

Ultimately issue a Final Order finding that Petitioners' Serenity Towers
Application is eligible for funding, withdrawing the Notice of Intended
Decision, providing for scoring the Serenity Towers Application by the
Review Committee, and revising Florida Housing's tentative funding
decisions to reflect application of the Funding Selection process set forth

in Section 4.B. of the RFA to all eligible Applications submitted in

10



response to the RFA including the Serenity Towers Application after it ha

been scored.

Respectfully submitted this 31st day of March, 2014.

(oo

Lawrence E. Sellers, Jr.
Florida Bar No. 300241
Karen D. Walker

Florida Bar No. 0982921
HOLLAND & KNIGHT LLP
315 S. Calhoun St., Suite 600
Tallahassee, Florida 32301
(850) 224-7000

(850) 224-8832 (facsimile)
larry.sellers@hklaw.com
karen.walker@hklaw.com

Attorneys for Petitioners

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the original of the foregoing Formal Written Protest and
Petition for Formal Administrative Hearing was filed by hand-delivery with Ashley Black,
Agency Clerk, and that a true and correct copy was provided by hand-delivery to Wellington
Meffert, General Counsel, Florida Housing Finance Corporation 227 North Bronough Street,
Suite 5000, Tallahassee, Florida 32301 all on this 31st day of March, 2014.

74N

Lawrence E. Sellers, Jr.

11
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2014-103 SAIL RFA — Review Committee and Staff Recommendations
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Small County Application(s) Recommended
E 8 N Development,
Michael S Inc , Toleda
2014-3265*  |Azalea Gardens Apts Putnam S NC E 84 $2,408,774 50 Y 230 $28,675 89
SADt i Jordan Development Group, v
LLC
[P HVPG Developers, LLC,
2014-3275 Marianna Gardens Jackson S Z_Eu_:..«, Royal American A/R F 100 $350,000 00 Y 230 ¥ $3,500 00

{Development, Inc

Medium County Application(s) Recommended

2014-301S  |Grove Park Apartments 5t Lucie M [Jay P Brock M_“szﬂﬂsw NC F 168 $4,200,00000 | Y 230 y $25,000 00

Stewart W {Rosedale Holdings, LLC,
2014-3105 Brookestone | Leon M Rutledge H&H Residential NC € 108 $3,050,000 00 Y 230 y $28,240 74
& Development, LLC

{Sauthpart
Development, Inc, a
Brianne E Wastenzton
2014-3125 400 Apartments Alachua ™M Hetfner corporation doing A/R E 101 $1,650,000 00 Y 230 v $16,336 63
|business in Fiorida as
ISouthport Devel
Services, Inc

Southport
Development, Inc, a
Brianne E Wasgton
2014-3115 Georgla Arms Seminole M Hefiner corparation doing AR F 90 $1,850,000 00 Y 230 y $20,555 56

business in Florda as
ISouthport Development|
Services, Inc
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SOUTHFORT FINANCIAL SERVICES, INC, PRUICNS B o -1
e ta361 ! 61.1-620
(127) 669-3660 2/3/2014 s
= = B = 5
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PAY TO THE s
ORDER OF FHFC $ 3,000.00
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FHFC i
—| = 257 NBronough Streef Suite 5000 == / = TR

Tallahassee, FL 32301

= 3 ’45 Li r 4 s YD BIC] = o
< __ﬂEMOﬁADJL 519 FHORIZED SIGTATURE - — —————
I SAlL-Application="Serenity Tower = > i

_— — k-

S e s s s S T P -~ Lk

> z
—— o M 4

FELLS FARGD BARHES ORD T
cO1H210 £33 KT 04
POF10-0001-94

T e N "

EXHIBIT

i B



