
BEFORE THE FLORIDA HOUSING FINANCE CORPORATION 


ARBOURS AT SHOEMAKER PLACE, LLC, 
a Florida limited liability company, 

Petitioner. 

VS. 

FHFC CASE NO, 2.010 - 022. '" W 
FLORIDA HOUSING FINANCE 
CORPORATION, 

Respondent. 

PETITION FOR WAIVER OF 
RULE 67-48..0075(7)(.)1., }'LORIDA ADMINISTRATIVE CODE (2008) 

ARBOURS AT SHOEMAKER PLACE, LLC, a Florida limited liability company 

CPetitioner"), by and through its undersigned counsel and pursuant to Section 120.542, Florida 

Statutes and Chapter 28-104. Florida Administrative Code ("F.AC."), hereby petitions the 

Florida Housing Finance Corporation (the "Corporation") for a waiver of that pol1ion of RuJe 67

48,OQ75(7)(a)1. which requires the principal of a supplemental loan awarded in the 2008 

Universal Application Cycle to be forgivable. Upon approval of the Petition as to principal 

forgiveness, Petitioner wilt request the Florida Housing underwriter 10 approve loan 

documentation providing that upon the initial15~loan maturity, the supplementalloan's malurity 

date will be extended to a date cotenninous wllh the Jatest maturity date of the development's 

other financing. In support, Petitioner states the following: 

THE PETITIONER 

I. The address, telephone number and facsimile number of the Petitioner is: 

Arbours at Shoemaker Place, LLC 
c/o Arbour Valley Development, LLC 
33 Inverness Center Parkway, Suite LL~!30 
Birmingham, Alabama 25242 
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205-981-3393 
205-991-9674 (Fax) 

2. The address, telephone number and facsimile number of the Petitioner\s counsel 

IS; 

Gary J. Cohen, Esq, 
Shutts & Bowen LLP 
1500 Miami Center 
201 S, Biscayne Blvd, 
Miami, PL 33131 
305-347·7308 
305-347-7808 (Fax) 

THE RLLE FROM WHICH WAIVER IS SOUGHT 

3, Petitioner requests a waiver ofth.t portion of Rule 67-48,0075(7)(.)(L), F,A.C 

(2008) which mandates that the principal of a supplemental loan awarded in the 2008 Universal 

Application Cycle be forgivable provided the units for which the supplemental loan amount is 

awarded are targeted to Extremely Low Income (,"ELI") Households for at least 15 years, and to 

extend the maturity date to a date cotenninous with the latest maturity date of the development's 

other financing. 

STATUTES IMPLEMENTED BY RULE 67-48.0075(7)(0)(1). F.A.C. 

4, Rule 67-48,0075(7)(a)1., FAC (2008), implements Sections 420.5087, Florida 

Statutes, and the provisions of Section 34 of Chapter 2006-69 (H.B, No. 1363). Section 

420.5087, Florida Statutes, authorizes the Corporation to, among other things, make mortgage 

loans for finaneing of development costs of projects under the State Apartment Incentive Loan 

{"SAIL") Program subject to specified conditions, and to estabHsh teTInS of such loans funded 

pursuant to the Florida Housing Finance Corporation Act, Part V. of Cbapter 420. Florida 
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forgivable provided the units for which the supplemental loan amount is awarded are targeted to 

ELI Households for at least 15 years. A forgivable loan will have negative federal income tax 

consequences for the PetitIoner, and Petitioner therefore seeks a waiver of that portion of Rule 

67-48.0075(7)(.)1., FAe. (2008) that provides "with principal forgivable provided the units for 

which the supplemental loan amount is awarded as targeted to ELI Households for at least 15 

years." Petitioner requests that instead of being forgivahle at the end of the initial 15-year 

period, that at the end of the initial J5-year period the maturity date of the Ell Loan. should be 

extended to a date cotenninous with the latest maturity date of other financing for the 

Development, if the units for which the ELI Loan was awarded were targeted to ELl Households 

during that initial IS-year period. The Corporation is authorized by Section 120.5420), Florida 

Statutes, and Rule Chapter 28-104, F,A,C" to grant waivers to its rule requirements when strict 

application of such rules would lead to unreasonable, unfair and unintended consequences in 

particular instances. Waivers shaH be granted when the person subject to the rule demonstrates 

that the application of the rule would: (I) create a substantial hardship or violate principles of 

fajrness1
; and (2) the purpose of the underlying statute has been or will be achieved by other 

means by the person. Section 120.542(2), Flodda Statutes. The application of this rule wiU 

result in a substantial financial burden to the Petitioner. 

6. In this case, strict application of Rule 67-48.0075(7)(a)I., F.A.C. (2008) in this 

case will create a substantial financial hardship for Petitioner. The designation of the ELl Loan 

as forgivable may, whether forgiven or not, cause the Internal Revenue Service to consider [he 

loan as "phantom" taxable income, and the Petjtioner may be subject to taxes on the ELI Loan 

"Substantial hardship" means a demonstrated e;;;onomic, t~hnologkal, legal, or other type of hardship 10 the 
perron requesting the variance. "Principles of Fairness" are violated when literal application of a rule affects a 
particular person in a manner signiflcantly different rrt)m Ihe wa~ it affects oilier similarly situated persons who an:: 
subject to Rule 120.542(2), Florida Statutes. 
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even though it has nol yet received the benefit of the ELI Loan being forgiven, In addition, the 

designation of the ELI Loan as forgivable may, whether forgiven or not, cause the full amount of 

the loan to be deducted from eligible basis, thereby reducing the net tax credit for the 

Development. Further. the waiver will serve the underlying purpose of the statutes because the 

waiver will ensure the viability of this affordahle housing development by aHowing Petitioner to 

proceed with a viable financing structure in a timely manner to acquire and conStruct the 

Developmem and thus continue the Corporation's purpose to provide decent, safe and affordable 

housing in Florida. 

ACTION REQ\mSTED 

7. For the reasons set forth hereln, Petitioner respectfully requests the Corporation 10 

grant the requested waiver ofthat portion of Rule 67-48.0075(7)(a)I .. F.A.C. (2008), to largo the 

automatic forgiveness of the suppJementalloan's principal balanee provided the units for which 

the supplemental loan amount was awarded were targeted to ELI Households for at least 15 

years, and to instead cause the maturity date at the end of the initial 15~year period to be 

extended to a date coterminous ".nth the latest maturity date of other financing for the 

Development, if the units for which the ELI Loan was awarded were targeted to ELI Households 

during that initial 15~year period, 

8. A copy of thc Petition has been provided to the Joint Administrative Proc.edures 

Committee, Room 120, The Holland Building, Tallahassee, FL 32399·1300. as required by 

Section 120.542(5), Florida Statutes. 

Rc:.-pectfully submitted this /4Ji.. day of May, 2010. 
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20 I S. Biscayne Boulevard 

Suite 1500 

Miami, Florida 33 U 1 

Telephone: (305) 347-7308 

Facsimile: (305) 347-7808 

E~mail: gcohen@shutlS.com 
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CERTIFICATE OF SERVICE 


The Petition is being served by overnight delivery for filing with the Corporation Clerk 

for the Florida Housing Finance Corporation, 227 North Bronough Street, Suite 5000, 

Tallahassee, Florida 32301, with copies served by overnight delivery on the Joint Administrative 

Procedures Committee, Room 120, 600 Calhoun Street, The Holland Building, Tallahassee, 

Florida 32399-1300, this Itt" day of May, 2010. 

rl 
. ~"''''---

Gary 1. ' n ~ 
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