
8IOFORE TilE FLORIDA HOUSING FINANCE CORPORATION 

CAPE MORRIS COVE PARTNERS, LL.L.P. 
a Florida lill1ited liability limited partnership, 

Petitioner. 

VS. FIJFC CASE NO. 2J;l.~ 8 - ()~'i ~ \.oJ 

FLORIDA HOUSINC; FINANCE 
CORPORATlON. 

RespdnJent. 
I 

PETITION FOR WAIVER OF 
RULE 67-48.0075(7l(a)( II, FLORIDA AIlMINISTRATlVE CODE (2UU7) 

CAPE MORRIS COVE PARTNERS. L.LL.P" " Florida limited liability' limited 

partnership r-Petitiont·r·'). by" and through its undersigned counsel and pursmml to Section 

120.542. Florida Statutes and Chapter 28-104. Florida Administrative Code ('·F.A.C."). herehy 

pditions the Florida lIousing Finance Corporation (the "Corporarion") for a 'l.vaivd of that 

portion of Rule 67-48.0075(7)(a)( I) which requires the principal of a supplemental loan av·,tarded 

in the 2007 Universal Application Cycle to he forgivabk In sUPfl0rt. Petitioner stales the 

fnllov.ing: 

THE PETlTlONICR 

1. The address. telephone numher and facsimile number of the Petitioner is: 

Cape Morris Cmie Partners, L.L.L.I'. 
clo Atlantic Housing 
329 North Park Al·enuc. Suite 300 
Winter Park. florida 32789 
Phone: (407) 741-8530 
Fax: (407) 629-6979 

2. The address. telephone number and facsimile number of Petitioner' 5 cQunscl-.r.,: 
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Maureen McCarthy Daughton 
Broad and Cassel 
215 S. Monroe Street. Suite 400 
Tallahassee. FL 32301 
Phone: (850) 681-6810 
Fax: (850) 521-1478 

THE RULE FROM WHICH WAIVER IS SOUGHT 

:>. Petitioner requests a v·..aiver of that pllrtion of Rule 67-48.0075(7)(a)( I), F.A.C. 

t~007) which provide:; that the principal of a supplemental loan awarded in the 2007 LJni\'l~rsal 

Application Cycle be t()l"givablc provided the units t(H which the supplemental loan amount is 

awarJI:J are targeted to Extremely Lo\\: lneome CEll'") HouseholJs for at least 15 years. 

STATUTES IMPLEMENTED BY RULE 67-48.0075(7)(.)(1). F.A.C. 

4. Rule 67-48JJ075(7)(aJtI J. F.A.c. (2007). implements Sections 420.5087. florida 

Statutes, and the provisions of Section 34 of Chapter 2006·69 II LB. No. 1363). Section 

420,5087. Florida Statutes. authorizes the Corporation 10. among other things. make mortgage 

loans for financing of de\'elopmclH costs of projects under the State Apartment Incentive Loan 

(--SAIL") Program sut:ject tll specitieJ conditions. and to c~t:.Ihlish terms of such loans funded 

pursuant to the FloriJa Housing Finance Corporation Ael. Part V. or Chapter 420. Florida 

Swtutcs. 1 Section 34 or Chapter 2006·69 (H.B. No. 1363) appropriatcJ funds to assist in thc 

proJuction of housing units for ELI HouseholJs. Pursuant to these provisions. the Cprporation 

has adopted Rule 67-48.0075(7)(a)(I). F.A.C (2007). entitled '"r-·Aiscellaneous Criteria..·. which 

provides: 

(7) Supplemental loans will be subject to the credit 
underwriting provisions outlined in Rule 67.48.0072 and lhe loan 
prO\-isions omlillcd below: 

II il~ Florida Ill'lIsing I-inance Corporal ion Act is set forth in Secli~)n;i 420.501 thl"l'ugh 420.5 j 6 of the Flol"iJa 
Stalll\C~. 
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(a) The terms and conditions of the supplemental loan 
shall be as follows: (I) The supplemental loan shall be (i) hased on 
each ELl Set-Aside unit above thc minimum ELl-Set Aside 
threshold requirement in the Universal Application instructions: 
and (iiI non-amortizing at 0 percent simple intercst per annum mer 
the lite td' the loan, \-"ith principal forgivable provided the units lor 
which the .supplemental loan amount is awarded are targcted to 
EI.I Households for at least 15 years, 

.JUSTIFICAT10N FOR GRANTING WAIVER OF RULE 67-48.0075(7)(3)(1), F.A.C. 

5. P..::titioner applied lor SAIL and supplemental loan financing in the 2007 

tiniv(;rsal Application Cyde (Applkation Number 2007-142S), and was awarded an allocation 

or SAIL and supplemental loan funds tor the developm"::l1l or a l30-unit multifamiJ)' apartment 

complex loe3lcd in Volusia County, Florida (the "DevdopmenC). The tinan..::ing for the 

Development is structured such that the Petitioner will reccivc SAIL funds and supplemcntal 

loan funds (the "ELI Loan") in addition to tax-exempt bond financing already in place from the 

Housing Finance Authority or Volusia County, Florida. [n its application. Petitioner agrecd to 

target ELI Households with respect to :1 speeified percentage of units in th..:: Development for at 

least 15 years, IloweWL the Rule rcquires that the principal 01' such loan be forgivable providl..'d 

thc units for \.\'hich the supplemenlalloan amount is awarded arc targctcd to ELI Houscholds for 

at least 15 years. Since a forgivable loan will have negative federal income tax consequences for 

thl.: Petitioner and \','iJl prevent much needed dollars from heing re~used to fund the Corporation's 

athmlahle housing programs in future years, Petitioner seeks a waivt:r of that portion of Kule 67

4S.fHJ75(7)(a)(1), F,A.C. (2007) that provides "with principal forgivahle provided the units for 

which thl..' supplemental loan amount is a\varded are targt:tl:d to ELI Households for at least 15 

years", Pl:titioner requesto:; that the ELl Loan bl: repaid at the end of the initial IS-year period, 

and tbat at [he end or the initial 15~year period. Petitioner be given an automati(; extension on thl: 
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maturity datc of the ELI Loan to a date coterminous ""'ith senior financing if the units for which 

the ELI Loan was awardd \.. ere targeled to ELI lIouseholds during that inirial IS-year period. 

Thc Corporation is authorized by Section 120.54~(1). Florida Statutes. and Rule Chapter 28-J{J..j., 

F,A.C.. ({) grant waivers to its rule requirements when strict applicmion of such rules would lead 

to unreasonahle_ unfair and uninknded consequences in particular instance:;, Waivers shall be 

granted when the person subject to the rule demonstrates that the arrlicatioll of the rule \vould: 

(I J create a suhstantial hardship or vioble principles of fairncss 2
; and (2) the purposc of the 

underlying statute has becn or will be achielied by other means by the person. Scction 

]20.542(2). Florida Statutes, The application of this rule will resull in a substantial fin;Jm:ial 

burden to the Petitioner. 

6. In this case. strict application or Rule 67-48.0075(7)(a)(1). F.A.C. (2007) in this 

case will create a suhstantial financial hardship for Petitioner. The dcsignation of the ELI Loan 

as forgi\'ablc may. whether rorgiven or not, cause the Intcrlll:ll Revenue Service to consider thc 

loan as "phantom" taxahle income. and the Petitioner mLlY be suh,ied to taxes on the ELI Loan 

even though it has nm yet rcceived the benefit of the ELI Loan heing forgiven. In addition. the 

designation or the ELI Loan as forgiv'able may. whethcr forgiven or not. cause the full amount of 

the loan to be dcducted from eligible basis, thereby reducing the net wx credit for the 

Development. FUl1her. the waiver will serve the underlying purpose of the stLltuk heC;Juse the 

\\Jiver will ensure the viability of this affordable housing development by !lliowing Petitioner to 

prncecd with a viable finaneing strw:ture and will also promote the long-term continuation of 

aJTnrdahle housing programs in Florida through repayment or the Elf Loan. thus routing 

: "SubstalHial hardship" mcans a demonstrated economic. technolog.ical. kgal. or Olher Iypc or hardship to tht: 
persall requesting the variance. "Principles of Fairness" Clre violated when literal application of a rule affecLs ;j 

particular person in a manner significantty different from the way it affects other simitarly situaled persons who arc 
~ub.iecL to Rule 120.54:'(2). Ftorida StaLutes. 
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additional dollars to the Corporation for future affordable housing programs, hoth of v.'hich, in 

turn. will further the Corporation's purpose to prlwide decent, safe and aft0rdable housing in 

ACTION REQUESTED 

7. For the reasons set forth herein. Petitioner respectfully requests the Corporation to 

grant the requestl>d v.'aiver or that pl)rtion of Rule 67-48.0075(7)(a)(I). F.A.C'. (2007). to forgo 

the automatic forgiveness of the supplemental loan's principal balance provided the units for 

which the supplemental Joan amllUnt was awarded were targeted to ELI Hlluseholds for at least 

15 )'ears. and to instead '<luse the ELl Loan to he repaid at the end of the initial 15-year period. 

with an automati, extension on the maturity dute at the end of the initial 15-year period to a date 

coterminous \vith senior financing if the units for which the Ell Loan was awarded v.:ere 

targeted to ELI Households during that initial IS-year period. 

8. A copy of the Peril ion has been provided to the Joint Administrative Procedures 

Committee, Room 120. The lIolland Building, Tallahassee. FL 32399-1300, as required by 

Section 1~0.542(5), Florida Statutes. 

Respectfully submil1ed this 2day of Septemher. 2008. 

'l-tlliQ 'i. ~~Y{CO~(f} 
MAUREEN McCARTIlY DAUGIITON . -z. 
Fla. Bar No. 0655805 . 
Broad and Cassel 
215 S. Monroe Street. Suite 400 
Tallahassee, FL 32301 
(850) 681-6810 
(85U) 521-1478 Facsimile 

Counsel tl)r Petitioner 
CAPE MORRJS COVE PARTNERS. I..LLP 
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